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+ ALAW TOPROVIDE FOR THE PARTITION AND SALEOF

LAND HELD IN COMMON, AND FOR MATTERS
CONNECTED THEREWITH OR INCIDENTAL

THERETO. Law:
No: 21 of 1977

Act:

No: 5 of 1981
No: 6 of 1987
No: 32 of 1987
No: 17 of 1997

[29th November, 1977]

BE it enacted by the Parhament of the Republic of Sri
Lanka as follows—

1. This Law may be cited as the Partition Law, No. 21 Short title and
of 1977, and shall come into operation on such date date of operation.
(hereinafter referred to as the * “appointed date™) as the
Minister may appoint by Order published in the Gazette.

INSTITUTION OF PARTITION ACTION AND INCIDENTAL
ProcEDURE

2. (1) Where any land belongs in common to two or Institution of
more owners, any one or more of them, whether or not his partition action.
or their ownership is subject to any life interest in any {32, 170£1997)
other person, may institute an action for the partition or
sale of the land in accordance with the provisions of this
Law.

(2) The provisions of the **Conciliation Boards
Act, No. 10 of 1958, shall not apply to an action for
partition under this Law.

* Dates of Commencement— Act, No. 5 of 1981 - February 21, 1981
Act, No. 6 of 1987 - January 30, 1987
Act, No. 32 of 1987 - June 25, 1987
Act, No. 17 of 1997 - August 12, 1987

) Conciliation Boards Act, No. 10 of 1958 was repealed by the
Judicature Act, No. 2 of 1978, Vide Section 62,
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Appropriate
ot

Requisites of
plaint

[§ 3, 17 of 1997]
(Chapter 101)

3. (1) Every partition action shall be instituted by
presenting a written plaint to the District Court, within the
local limits of whose junisdiction the [and which is the
subject-matter of the action is situated mn whole or in part.

{2) Where it is alleged to be uncertain within the
local limits of the jurisdiction of which of two or more
courts any land is situated, any one of those courts may, if
satisfied that there is ground for the alleged uncertainty,
record a statement (o that effect and thereupon proceed to
entertain and dispase of any partition action relating to the
land; and such action so entertained and disposed of shall
for all purposes be deemed to be and to have been duly
instituted in & court of competent jurisdiction.

4. (1)Inaddition to the particulars required to be stated
in a plaint by the Civil Procedure Code, every plaint
prescnted to court for the purpose of instituting a partition
action shall contain the following particulars :—

{a) the name, if any, and the extent and value of the
land to which the action related ;

(k) adescription of that land by reference to physical
metes and bounds or by reference to a skeich,
map or plan which shall be appended to the
plaint ;

{e)  the names and addresses of all persons who are
entitled or ¢claim to be entitled to any right,
share, or interest to, of, or in, that land or to any
improvements made or effected on or to that
land and the nature and extent of any such right,
share, interest or improvements, So far as such
particulars are known to the plaintiff or can be
ascerlained by him ; and

fd) astatementsetting out, withreference toapedigree
which shall be appended to the plaint, the
devolution of the title of the plaintiff, and, where
possible, the devolution of the title of every
other person disciosed in the plaint as a person
entitled orclaiming to be entitled to that land, or
to any right, share or interest to, of, or in, that
land.
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(2) There shall be appended to every plaint [§ 3,17 of 1997] !
presented to a court for the purpose of instituting a partition
action, a memorandum substantially in the form set out in
the Second Scheduleto this Law, nominating in accordance
with section 81, a person to be the legal representative of
the plaintiff for the purposes of the action, in the event of
his death pending the final determination of the action.

5. The plaintiff in 4 partition action shall include in his Necessary
plaint as parties to the action all persons who, whether in parties.
actual possession or not, to his knowledge are entitled or
claim to be entitled—

fa) toany right, share or interest to, of, orin, the land
to which the action relates, whether vested or
contingent, (and whether by way of mortgage,
lease, usufruct, servitude, trust, life interest, or
otherwise,) or i

(b) toanyimprovements made oreffected on or'to the
land : |

Provided that in the case of a mortgage, the mortgagee
or any person claiming any interest under him shall be
included as a party only if he has registered an address for
service of legal documents in terms of sections 6 and 28 of

the Mortgage Act : {Chapter 89) |

Provided further that if such mortgagee or person |
aforesaid ¢laims under an instrument executed more than !
fifteen years prior to the institution of the action, he shall
not be a necessary party to such action, unless he has
registered an address for service of legal documents in
terms of the aforesaid provisions of the Mortgage Act
within a period of ten years prior to the date of institution
of the action.

6. (1) The plaintiff in a partition action shall file or Application for

cause to be filed in court with the plaint— registration of
] . ~actionas a lis
(a) where the land to which the action relates 1S pendens to
situated in one registration district, an application  be filed
for registration of the action as a lis pendens With plaint
addressed to the Registrar of Lands of that

district, or

(b) where the land is situated in two or more
registration districts, a separate application for
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return of the registered lis pendens, by the
Registrar of Lands :

Provided that the Court may, if in its opinion the
circumstances of the case so require, extend the
date for the return of the lis pendens after
registration ;

(d) fix a date being a date not later than seven weeks
from the date of acceptance of the plaint, on or
before which the plaintiff shall deposit in Court
such estimated costs of the preliminary survey
of the land to which the action relates as may be
determined by Court.

In estimating the costs of such preliminary survey, the
court shall have regard to such rates as may be prescribed
by regulations.

9. Where the plaintiff in a partition action fails to
deposit, before the date or extended date fixed for the
purpose, such estimated costs of the preliminary survey as
are determined by the court under section 8, the court may
dismiss such action.

10. (1) After the preliminary survey of the land to
which the partition action relates is made, the court shall
determine the actual costs of such survey in accordance
with the rates prescribed under section 8 and, if the actual
costs so determined are more than the estimated costs
determined under section 8, shall make order specifying
the party by whom, and the date on or before which, the
amount of the difference between such actual costs and
such estimated costs shall be deposited in court. The court

Failure to
deposit
estimated
costs of
preliminary
survey.

Determination
of actual costs
of preliminary
survey.
[§3,50f1981]

may, for sufficient cause, make a further order or orders

extending the time for the deposit of such amount.

(2) If the amount due to a surveyor as the costs of
the survey of a land to which a partition action relates is not
paid as ordered by the court, it shall be lawful for the court
to direct the recovery thereof in the same action as though
the order for the payment of that amount were a decree in
favour of that surveyor against the party ordered to pay
that amount.
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return of the registered lis pendens, by the
Registrar of Lands :

Provided that the Court may, if in its opinion the
circumstances of the case so require, extend the
date for the return of the lis pendens after
registration ;

(d) fix a date being a date not later than seven weeks
from the date of acceptance of the plaint, on or
before which the plaintiff shall deposit in Court
such estimated costs of the preliminary survey
of the land to which the action relates as may be
determined by Court.

In estimating the costs of such preliminary survey, the
court shall have regard to such rates as may be prescribed
by regulations.

9. Where the plaintiff in a partition action fails to
deposit, before the date or extended date fixed for the
purpose, such estimated costs of the preliminary survey as
are determined by the court under section 8, the court may
dismiss such action.

10. (1) After the preliminary survey of the land to
which the partition action relates is made, the court shall
determine the actual costs of such survey in accordance
with the rates prescribed under section 8 and, if the actual
costs so determined are more than the estimated costs
determined under section 8, shall make order specifying
the party by whom, and the date on or before which, the
amount of the difference between such actual costs and
such estimated costs shall be deposited in court. The court
may, for sufficient cause, make a further order or orders
extending the time for the deposit of such amount.

(2) If the amount due to a surveyor as the costs of
the survey of aland to which a partition action relates is not
paid as ordered by the court, it shall be lawful for the court
to direct the recovery thereof in the same action as though
the order for the payment of that amount were a decree in
favour of that surveyor against the party ordered to pay
that amount. '

STon

Failure to
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preliminary
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Determination
of actual costs
of preliminary
survey,

[§ 3,5 0f 1981]




as a lis pendens.
{§6,170f 1997]
(Chapter 117)

Declaration

by attorney-at-
law and papers
to be filed with
such
declaration.
(Chapter 117)
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court the triplicate of the application duly endorsed in the
manner prescribed by the Registration of Documents

-Ordinance on or before the date fixed by the court for the

return of such triplicate, and shall cause a copy thereof to
be sent by registered post to the registered attorney of the
plaintiff, or where there is no such registered attorney, to
the plaintiff.

12. (1) After a partition action is registered as a lis
pendens under the Registration of Documents Ordinance
and after the return of the duplicate referred to in section
11, the plaintiff in the action shall file or cause to be filed
in court a declaration under the hand of an attorney-at-law
certifying that all such entries in the register maintained
under that Ordinance as relate to the land constituting the
subject-matter of the action have been personally inspected
by that attorney-at-law after the registration of the action
as a lis pendens, and containing a statement of the name of
every person found upon the inspection of those entries to
be a person whom the plaintiff is required by section 5 to
include in the plaint as a party to the action and also, if an
address of that person is registered in the aforesaid register,
that address.

(2) The plaintiff in a partition action shall, together
with the declaration referred to in subsection (1) of this
section, file or cause to be filed in court—

(a) if the aforesaid declaration discloses any person
who is not mentioned in the plaint as a party to
the action but who should be made such a party
under section 5, an amended plaint including
therein that person as a party to the action,
which amended plaint shall be deemed for all
purposes to be the plaint in the action ;

(b) as many summonses as there are defendants, each
such summons being a summons substantially
in the form set out in the Second Schedule to this
Law and containing the name and address of the
defendant on whom that summons is to be
served ;
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(d) asmany copies of the plaint as there are defendants,
with a translation thereof in the language of
each defendant whose language is not the
language of the court ; or, with the leave of the
court ; where compliance with this requirement
involves an expense which appears to the court
excessive and unnecessary in the circumstances,
a concise statement of the relevant paragraphs
of the plaint relating to each defendant with
translations thereof in the language of any
defendant whose language is not the language
of the court ;

(e) one copy of the plaint certified by the registered
attorney as a true copy, such copy being the
copy to be attached to the commission issued to
the surveyor who is to make the preliminary
survey of the land to which the action relates;

(f) as many copies of a notice substantially in the
form set out in the Second Schedule to this Law
as there are lands to which the action relates
together with translations thereof in the language
of any defendant whose language is not the
language of the court ;

(g) suchnumber of copies of the aforesaid notice and
of each translation thereof referred to in
paragraph (f) of this subsection as would enable
the transmission of one copy of such notice and
one copy of each such translation to the Grama
Niladhari of the division or of each of the
divisions in which the land or each of the lands
to which the action relates is situate ;

(h) aprecept tothe Fiscal substantially in the form set
out in the Second Schedule to this Law.

(3) Ifthe plaintiff without sufficient cause fails to
comply with the provisions of the foregoing subsections of
this section, the court may dismiss the action.
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14.The provisions of the Civil Procedure Code relating
to the service of summons shall apply to the service of
summons in a partition action.

15. (1) Where the court orders the service of summons
on the defendants in a partition action, the court shall order
that a copy of the notice and a copy of each translation
thereof filed in court under paragraph ( g) of subsection (2)
of section 12 be sent by registered post to the Grama
Niladhari of the division or of each of the divisions in
which the land or each of the lands to which the action
relates is situated.

(2) Every Grama Niladhari to whom any copy of a
notice and any copy of a translation thereof are sent by
registered post under subsection (1) of this section shall
cause such copies to be exhibited in a conspicuous position
at his office for a pertod of not less than thirty days, and
shall forward to court a report to that effect substantially
in the form set out in the Second Schedule to this Law.

(3) The Fiscal shall cause—

(a) a copy of the notice transmitted to him under
subsection (1) of section 13 to be exhibited in a
conspicuous position on the land or on each of
the lands to which the notice relates, and

{b) the contents of the notice to be orally proclaimed,
after beat of tom-tom, on such land or on each
such land and at some public place in the
neighbourhood of such land or of each such
land or in the village in which such land or each
such land is situated. The costs of such
proclamation shall be borne by the plaintiff in
the first instance and shall be recoverable “pro
rata”.

PRELIMINARY SURVEY

16. (1) Where the court orders the service of
summonses on the defendants in a partition action the
court shall forthwith order the issue of a commission to a
surveyor directing him to survey the land to which the
action relates and to make due return to his commission on
a date to be fixed therein, which date shall be a date earlier
than thirty days prior to the date specified in the summons:

S

Service of
summons,
(Chapter 101)

Public notice

of institution

of partition
action.

[§9, 17 of 1997}

[§9, 17 of 1997]

[§9, 17 of 1997]

[§9, 17 of 1997]

Commission

to survey

land

[§ 10,17 of 1997]
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Issue of
summons.

[§ 8,17 of 1997]
(Chapter 117)

[§ 8, 17of 1997]

[§ 8, 17 of 1997]

IsSUE AND SERVICE OF SUMMONS AND PUBLICATION

13. (1) Where the Court is satisfied that a partition
action has been registered as a lis pendens under the
Registration of Documents Ordinance, that the estimated
costs of the preliminary survey of the land to which the
action relates have been deposited in Court and that the
plaintiff in the action has complied with the provisions of
section 12, the Court shall order that such summonses,
translations of summonses, copies and translations of the
plaint or the concise statements, as the case may be, copies
of the notices and copies of the translations of the notices
filed in court under paragraphs (b), (c), (d), (f) and (g) of
subsection (2) of section 12, be sent by registered post to
the defendant and the respective Grama Niladharis : and
that copies of the notice filed under paragraph (f) of
subsection (2) of section 12, together with copies of
translations thereof be transmitted to the Fiscal for
exhibition and proclamation as provided for in subsection
(3) of section 15.

(2) 'When making an order under subsection (1)
of this section, the court shall appoint a date on or before
which the defendants are required to file their statements
ofclaims, ifany, and to comply with the other requirements
of the summons. The date so appointed shall be fixed with
reasonable regard to the time ordinarily required for the
due service of the summons and shall be a date not earlier
than thirty days after the initial date fixed for the return to
the commission for preliminary survey.

(3) The Registrar or any other officer of the
court shall insert the date appointed by the court under
subsection (2) of this section in such summonses,
translations of summonses, copies of the notice and copies
of the translations of the notice as are filed in court under
subsection (2) of section 12, shall sign them and cause
them to be sent by registered post.

(4) If the language of any defendant is not the
language of the court there shall be attached to the summons
sentby registered post to that defendant a translation of the
summons and a translation of the plaint or concise
statement, as the case may be, in the language of the
defendant.
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(6) Where any person on whom a notice is served
under subsection (4) of this section is subsequently added
as a defendant to the action, the notice served on such
person or his agent by the surveyor under subsection (4) of
this section shall be deemed to be a summons served on
such person in such action under the provisions of this
Law, and no further service of summons on such person
shall be necessary.

17. (1) On receipt of his Commission, the surveyor
shall fix a date for commencing the survey of the land
referred to therein and shall, not less than fourteen days
before that date, issue notice in writing to all the parties
named in the plaint that he proposes to commence the
survey of the land on that date.

Such notice to any party shall be sent to him by
registered post to the address stated in the plaint.

(2) In addition to the written notice required to be
issued to the parties under subsection (1) of this section,
the surveyor shall, not less than fourteen days before the
date fixed by him for commencing the survey, cause the
fact that he will commence the survey on that date to be
orally proclaimed, after beat of tom-tom, on the land to be
surveyed.

18.(1) The surveyor shall duly execute the Commission
issued to him and, in doing so shall, where any boundary
of the land surveyed by him is undefined, demarcate that
boundary on the ground by means of such boundary marks
as are not easily removed or destroyed and shall, on or
before the date fixed for the purpose, make due return
thereto and shall transmit to the court—

(a) areport in duplicate substantially in the form set
out in the Second Schedule to this Law, verified
by affidavit stating—

(i) the dates on which notice of survey was
issued to the parties :

(i1) the nature of the land surveyed and of any
buildings, walls, wells, trees, plantations,
fences and other improvements thereon ;

(ii1) whether or not the land surveyed by him is
in his opinion substantially the same as

Survey.

Return to
surveyor’s
Commission.

[§11,170f1997]
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[§ 10,17 0f 1997]

[§ 2,32 of 1987]

[§2,320f1987]

[§2,320f 1987]

Provided that the court may on application made by the
Commissioner and for reasons to be recorded, extend,
from time to time, the date fixed in the Commission for the
return thereof, so however, that each such extension shall
not exceed sixty days.

(2) The Commission issued to a surveyor under
subsection (1) of this section shall be substantially in the
form set out in the Second Schedule to this Law and shall
have attached thereto a copy of the plaint certified as a true
copy by the registered attorney for the plaintiff. The court
may, on such terms as to costs of survey or otherwise, issue
2 commission at the instance of any party to the action,
authorizing the surveyor to survey any larger or smaller
land than that pointed out by the plaintiff where such party
claims that such survey is necessary for the adjudication of
the action.

(3) Where the court orders the issue of a
Commission to a surveyor under subsection (1) of this
section, it shall in addition order the issue to such surveyor
of such number of copies of a notice substantially in the
form set out in the Second Schedule to this Law together
with the translations thereof, as the court may deem
sufficient in the circumstances, to be served on any person
(not being a party to the action) or his agent who atthe time
of the survey may prefer any claim to the land to which the
action relates.

(4) The surveyor shall serve the copy of the notice
referred to in subsection (3) of this section on any person
(not being a party to the action) or his agent who at the time
of the survey prefers any claim, by personally tendering to
such person or his agent such copy together with the
translation thereof in the language of such person or his
agent whose language is not the language of the court.

(5) The surveyor shall obtain from the person on
whom a notice is served under subsection (4) of this
section an acknowledgement of the receipt of such notice
by signature or thumb impression of such person or his
agent and the date of such service.
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{c) a certified copy of his field notes ; and

(d) the acknowledgement of the receipt of the notice
served on any person referred to in subsection
(4) of section 16, together with the remaining
copies and translations of such notice

(2) The documents referred to in paragraphs (a), (b)
and (c¢) of subsection (1) of this section may, without
further proof, be used as evidence of the facts stated or
appearing therein at any stage of the partition action :

Provided that the court shall, on the application of any
party to the action and on such terms as may be determined
by the court, order that the surveyor shall be summoned
and examined orally on any point or matter arising on, or
in connection with, any such document or any statement of
fact therein or any relevant fact which is alleged by any
party to have been omitted therefrom. '

(3) (a) Notwithstanding anything in subsection
(2) of this section the court, either of its own motion or on
the application of a party to the action, may before using
the copy of the surveyor’s field notes and the plan, cause
them to be verified and to be certified as correct or, where
such field notes and plan are incorrect, cause fresh field
notes and a fresh plan to be made by the Surveyor-General
or by any officer of his department authorized by him in
that behalf, and may for that purpose issue a commission
to the Surveyor-General.

(b) As soon as may be after the receipt by the Surveyor-
General of any Commission issued under this subsection,
the Surveyor-General or any officer of his department
authorized by him in that behalf shall verify the field notes
and the plan received with the Commission and shall,
where they are correct, certify them to be correct or, where
they are incorrect, make fresh field notes and a fresh plan,
in duplicate and the Surveyor-General shall make a due
return to the Commission with the field notes and the plan
so certified or with the fresh field notes and the fresh plan.

(c) The field notes and the plan certified as correct
under paragraph (b) of this subsection, or the fresh field
notes and the fresh plan furnished by the Surveyor-General
under that paragraph, shall be used for the purposes of

[§11,170f 1997}

[§11,170f1997]
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i the land sought to be partitioned as
described in the schedule to the plaint ;

(iv) the parties to the action who were present
at the survey, and the name and address
of any person (not being a party to the
action) who, at the time of the survey,

" [§ 3,32 of 1987] preferred any claim, the nature of such
claim and the date of service of the
notice referred to in subsection (1) of
section 16.

(v) the persons, if any, who pointed out the
land to be surveyed ;

(vi) the result of his investigation of any |
particular fact or matter specifically |
referred to in the terms of his Commission; |

(vii) the existing means of access to the land
from the nearest public road ; and

(viii) any fact, matter or circumstance relating to

his survey or to the land surveyed which,

in his opinion, may be necessary for, or
prove of assistance in, the adjudication . 2
My, of the partition action ;

[§11,170f 1997] (b) a plan in duplicate of the land surveyed, verified
by affidavit showing—

i (i) the boundaries of any divisions of the land

| subsisting at the time of his survey, such
divisions being indicated by appropriate
Jetters or numerals ;

(i) theboundaries of any land belonging to the
State which may fall within the land
surveyed by him ;

’:.\ (iii) the locations of all buildings, walls and
| wells, such locations being indicated by
appropriate letters or numerals ;

It (iv) the trace or course of any road, path or
I stream within the boundaries of the land;
: and

| (v) any other physical feature of or on the land ;
‘ which, in his opinion, may be necessary

for, or prove of assistance in, the
adiadieatian of the partition action:
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(b) any party to the action whose right, share or
interest to, of or in the land 1s mortgaged or
leased by an instrument registered under the
Registration of Documents Ordinance shall  (Chapter 117)
disclose or cause to be disclosed to the court the
existence of the mortgage or lease and the name
and address of the mortgagee or lessee ; and

(c) every defendant in the action shall disclose or
cause to be disclosed to the court the name and
address of every person, not being a party to the
action, who to his knowledge has any right,
share or interest to, of or in the land;

(d) everydefendant in the action shall file orcause to  [§ 12,17 of 1997]
be filed in Court, a memorandum, substantially
in the form set out in the Second Schedule to this
Law, nominating in accordance with section
81,apersonto be his legal representative for the
purposes of the action, in the event of his death
pending the final determination of the action.

(2) (a) Where a defendant seeks to have a larger land
than that sought to be partitioned by the plaintiff made the
subject-matter of the action in order to obtain a decree for
the partition or sale of such larger land under the provisions
( of this Law, his statement of claim shall include a statement
of the particulars required by section 4 in respect of such
larger land; and he shall comply with the requirements of
section 5, as if his statement of claim were a plaint under
this Law in respect of such larger land.

(b) Where any defendant seeks to have a larger land
made the subject-matter of the action as provided in
paragraph (a) of this subsection, the court shall specify the
party to the action by whom and the date on or before
which an application for the registration of the action as a
9 lis pendens affecting such larger land shall be filed in
court, and the estimated costs of survey of such larger land
as determined by court shall be deposited in court .

‘ (c¢) Where the party specified under paragraph
(b) of this subsection fails to comply with the requirements
of that paragraph, the court shall make order rejecting the

H claim to make the larger land the subject-matter of the
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subsection (2) of this section at all stages of the action
subsequent to the receipt by the court of the return made
by the Surveyor-General under that paragraph.

(d) The Surveyor-General, or any officer of his
department authorized by him in that behalf, shall, for the
purposes of the execution of any commission issued under
this subsection, have power to inspect or survey the land
after giving not less than seven days’ notice to the parties
to the action of his intention so to do.

(e) The Surveyor-General shall not be entitled to the
reimbursement of the costs incurred in the execution of a
commission issued to himunder this subsection unless the ;
court, upon the amount of such costs being certified to the
court by the Surveyor-General, makes order specifying !
the party by whom, and the date on or before which, that
amount shall be deposited in court.

(f) The party depositing the amount of the Surveyor-
General’s costs shall be given credit therefor in such
manner as the court may direct.

(2) If the costs due to the Surveyor-General are not 3
deposited as ordered by the court, it shall be lawful for the
court to direct the recovery thereof in the same action as
though the order for the payment of such costs were a
decree in favour of the State against the party ordered to
pay such costs.

PRrROCEDURE AFTER SERVICE OF SUMMONS

Statements of 19. (1) On or before the date specified in the summons
GHe ; issued in a partition action or on or before such later date

dis-closure of '
g, O the court may fix for the purpose—

leases ; disputes

s (a) any defendantin the action may file or cause to be '

filed in court a statement of claim setting out the
nature and extent of his right, share or interest
to, of or in the land to which the action relates
and shall, if he disputes any averment in the
plaint relating to the devolution of title, file or
cause to be filed or cause to be filed in court,
together with his statement of claim, a pedigree
showing the devolution of title ; ‘
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action, unless any other party, in whose statement of
claim a similar claim shall have been set up, shall comply
therewith on or before the date specified in paragraph (b)
or within such extended period of time that the court may,
on the application of any such party, fix for the purposc.

(d) After the action is registered as a lis pendens
affecting the farger land and the estimated costs of the
survey of the larger land have been deposited in court, the
court shall-

(i) add as parties to the action all persons disclosed
in the statement of claim of the party at whose instance the
larger land is being made the subject-matter of the action
as being person who ought to be included as parties to an
action in respect of such larger land under section 5; and

(ii) proceed with the action as though it had been
instituted in respect of such larger land; and for that
purpose, fix a date on or before which the party specified
under paragraph (b) of this subsection shall, or any other
interested party may, comply with the requirements of
section 12 in relation to the larger land as hereinafter
modified.

(e} Where the larger land is rnade the subject-matter
of the action, the provisions of sections 12, 13, 14 and 15
shall, mutatis mutandis, apply as if the statement of claim
of the party seeking a partition or sale of the larger land
were the plaint in the action; and-

(i)  suchparty shall with his declaration under section
12, in lieu of an amended statement of claim,
file and amended caption including therein as

_ parties to the action all persons not mentioned
in his statement of claim, but who should be
made parties to an action for the larger land
under section 5, and such amended caption
shall be deemed for all purposes to be the
caption to his statement of claim in the action;

(i) summons shall be issued on all persons added as
parties under paragraph (d) of this subsection
and all persons included as necessary parties
under sub-paragraph (i) hereof;
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(i11) notice of the action in respect of the larger land
shall be issued on all parties to the action in the

original plaint together with a copy of the
statement of claim referred to above;

(iv) the provisions of section 20 shall apply to new
claimants or parties disclosed thereafter.

(f) If the party specified by the courtunder paragraph
(b) of this subsection or any other interested party fails or
neglects to comply with the provisions of section 12, as
herein before modified on or before the date specified in
that paragraph, the court may make order dismissing the
action in respect of the larger land.

(g) Where the requirements of section 12 as
hereinbefore modified are complied with, the court shall
order summonses and notices of action as provided in
paragraph (e) of this subsection to issue and shall also order
the issue of a commission for the survey of the larger land,
andthe provisions of sections 16, 17 and 18 shall accordingly
apply in relation to such survey.

(3) (a)Every party to a partition action, not appearing
by aregistered attorney, shall on or before the date or later
date referred to in subsection (1) of this section deliver to
the Registrar a memorandum substantially in the form set
out in the Second Schedule to this Law setting out an
address (herein after referred to as the “registered address™)
for the service on him of the notice under section 24 and any
other legal documents required to be served on a party
under the provisions of this Law, unless otherwise provided.
Every party shall with such memorandum tender stamps to
the value required to cover the cost of postage by registered
post of the notice under section 24.

{b) Where a party to a partition action appears by a
registered attorney the address of the registered attorney
contained in the proxy shall be deemed to be the registered
address of such party. And such registered attorney shall on
or before the date or later date referred to in subsection (1)
of this section, tender to the Registrar stamps to cover the
cost of postage by registered post of the notice under
section 24.
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(5) the provisions of section 69 shall not apply to
a person to whom notice has been sent under this section

21. Every person named in the plaint, or added as a
defendant or desiring to be added as a party to a partition
action shall be entitled, on paymentof the charges prescribed
for the issue of certified copies, to obtain from the court a
copy of the plaint or of any statement of claim in that
action,

22. Every party to a partition action who fails to
produce in court at the trial of the action any document
relating to his title shall, if the court so orders on being
satisfied that such document is material for establishing
the title of such party, be liable to pay the cost incurred by
any other party to the action in procuring such document
or in furnishing to the court proof of the contents thereof.

23. (1) Every party to apartition action shall, not less
than thirty days before the date of the trial of the action, file
or cause to be filed in court a list of documents on which
he relies to prove his right, share or interest to, of or in the
land together with an abstract of the contents of such
documents. No party shall, except with the leave of the
court which may be granted on such terms as the court may
determine, be at liberty to put any document in evidence on
his behalf in the action if that document is not specified in
a list filed as aforesaid. Nothing in this subsection shall
apply to documents produced for cross-examination or
handed to witness merely to refresh his memory.

(2) Any party to a partition action who desires to
inspect any document specified in the list of documents
filed in court under subsection (1) of this section by any
other party to the action may, by motion ex parte, obtain an
order of court to that other party to produce that document
at such place and within such time as may be specified in
the order, for the inspection of the first-mentioned party or
of his registered attorney and to permit such party or
registered attorney to take copies thereof. The party
obtaining such order may himself serve or cause to be
served such order on that other party.

(3) Whereany party toa partitionaction to whom
an order under subsection (2) of this section is issued, fails
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(c) The despatch by registered post to the registered
address of a party of the notice under section 24 and of any
other legal document required to be served on him, shall
be deemed to be sufficient service.

In this subsection “legal document” includes all
processes, pleadings, petitions, affidavits, notices, motions
and other documents, proceedings and written
communications.

(d} The Registrar shall keep and maintain a list of
the registered addresses furnished and an account of the
stamps tendered to him under this subsection, which list
and account shall be filed as part of the record of the case.

20. (1) The court shall order notice of a partition
action to be sent by registered post-

(a) toevery claimant (not being a party to the
action) who is mentioned in the report of
the surveyor under subsection (1) of
section 18, and

(b) toevery person disclosed under paragraph
{c) of subsection (1) of section 19 by a
defendant in the action.

(2) (a) The plaintiff in a partition action shall file in
court the notices which are to be sentunder paragraph (a)
of subsection (1) of this section.

(b) A defendant who discloses any person referred
to in paragraph (b) of subsection (1) of this section, shall,
unless the court otherwise orders, file in court the notice
to be sent under that subsection to that person.

(c) Every notice under subsection (1) of this section
shall be substantially in the form set out in the Second
Schedule to this Law,

(3) Any person receiving notice under subsection
(1) of this section shall not be added as a party to the action
unless he applies by motion in writing to be added on or
before the date specified in the notice.

(4) Where such person is added as a party, the
court shall forthwith appoint a date on or before which
such party shall file his statement of claim.
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to comply with that order in regard to any document to
which that order relates, he shall not afterwards be at
liberty to put that document in evidence on his behalf in
the action unless he satisfies the court that he had sufficient
cause for not complying with the order.

(4) In this section, “documents” shall mean
deeds, survey plans or other writings upon which any
claim of title is based.

TriaL

24. (1) After the expiry of the period fixed for the
filing of statements of claim, and after the return of the
surveyor to the commission for preliminary survey has
been received, the court shall appoint a date for the case
to be called in open court in order to fix the date of trial of
the action and shall give notice in writing of such date by
registered posttoall parties who have furnished aregistered
address and tendered the costs of such notice as provided
by subsection (3) of section 19.

(2) On the day appointed under subsection (1)
of this section, or where it appears to the court that the case
is not ready for trial, on any later date to which the matter
shall on that date have been postponed, the court shall fix
the date of trial of every partition action in open court.

It shall not be necessary to give notice of the date
of trial to any party, unless the court in special
circumstances otherwise orders.

25. (1) On the date fixed for the trial of a partition
action or on any other date to which the trial may be
postponed or adjourned, the court shall examine the title
of each party and shall hear and receive evidence in
support thereof and shall try and determine all questions
of law and fact arising in that action in regard to the right,
share, or interest of each party to, of, or in the land to
which the action relates, and shall consider and decide
which of the orders mentioned in section 26 should be
made.

(2) If a defendant shall fail to file a statement of
claim on the due date the trial may proceed ex parte as
against such party in default, who shall not be entitled,
without the leave of court, to raise any contest or dispute
the claim of any other party to the action at the trial.
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(3) The court may permit a party in default to
participate in the trial after notice to the other parties to the
action affected by the claim or dispute set up or raised by
such party in default, on being satisfied of the bona fides
of such claim or dispute, and upon such terms as to costs
and filing of a statement of claim or otherwise as the court
shall deem fit.

~ 26. (1) At the conclusion of the trial of a partition Interlocutory

action, or on such later date as the court may fix, the court ~ decree.
shall pronounce judgment in open court, and the judgment

shall be dated and signed by the Judge at the time of
pronouncing it. As soon as may be after the judgment is

pronounced, the court shall enter an interlocutory decree

in accordance with the findings in the judgment, and such

decree shall be signed by the Judge.

(2) The interlocutory decree may include one or
more of the following orders, so however that the orders
are not inconsistent with one another:-

{a) order for a partition of the land;
(b) order for a sale of the land in whole or in lots;

(c) orderforasaleofashareor portion of the land and
a partition of the remainder;

(d) orderthatany portion of the land representing the
share of any particular party only shall be
demarcated and separated from the remainder
of the land;

(e) order that any specified portion of the land shall
continue to belong in common to specified
parties or to a group of parties;

(f)  orderthatany specified portion of the land sought
to be partitioned or surveyed be excluded from
the scope of the action;

{g) order that any share remain unallotted.

(3) Where by virtue of an order made under
subsection (1), a person is entitled to an undivided extent
of land which, by reason of its trivialness in extent or value
orof it being less than the minimum extent required by any
written law regulating the subdivision of land for
development purposes, the court considers it inexpedient
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such compensation as may be determined by court, allot
that extent to any other person who is entitled to an
undivided extent of the land to which the action relates.

(4) Where a partition action is in respect of two or
more lands, the interlocutory decree may, inlieu of ordering
the allotment of divided portions in all such lands to the
persons entitled thereto, order that-

(a) any divided portion or portions of one or of some
of such lands, or

{(b) the entirety of one or of some of such lands,
whether with or without any divided portion or
portions of any other such land or lands,

be allotted to any such person, whether with or without the
award to him of owelty or of compensation for any
improvements made by him to any such land. In any order
under this subsection the court shall determine the amount
of any owelty or of any compensation for improvements
and the party by whom and the party to whom such owelty
or compensation shall be paid.

(5) Where in an interlocutory decree the court has
ordered the sale of a share or portion of the land and the
partition of the remainder, the court may allot to each of
the parties such share of the money to be realized by the
sale of the share or portion of land ordered to be sold, or
such share of the soil in the remainder ordered to be i
partitioned, or such share of both the money and the
remainder of the land, as the court may consider just in the
circumstances of each case.

Issue oF CoMMiIsSION FOrR DivisioN oF LAND INTO LoTs or
FOR SALE OR PARTITION '

Commission for 27. (1) Where the court decides that the land shall be
division of land  sold in lots, the court shall, at the time of pronouncin g
e fots, oF I6t judgment or on a later date notified by the court, order the
sale or partition. - it . Gud 3
issue of a commission for the division of the land into lots
to a person to be named in the order and in open court fix
the returnable date of the Commission.
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ue of aCommission for sale, or for partition, orfor both
‘ and partition, or of two separate commissions forsale

nd for partition as the case may require, to a person to be
pamed in the order and shall in open court fix the
returnable date of the Commission:

Provided that, where the court orders a sale, the court
shall, if the value of the extent of land to be sold is not
~ more than two thousand five hundred rupees, and may, if
* such value is more than two thousand five hundred
. rupees, order the Fiscal to conduct the sale in accordance
* with the provisions of this Law.

(3) Where the court decides that the land or any
portion thereof shall be partitioned, the Commission
~ under subsection (2) of this section shall be issued to the
surveyor who made the preliminary survey unless the
court directs that such Commission shall be issued to
some other surveyor.

(4) The court may from time to time extend the
returnable date referred to in subsection (1) or subsection
(2) of this section.

(5) The court may revoke a Commission issued
under this section and order the issue of a fresh
Commission.

28. Every commission for partition or sale issued
under section 27 shall be substantially in the form set out
in the Second Schedule to this Law and shall have
attached thereto-

(a) acopy of the interlocutory decree certified as a
true copy by the Registrar or by any other
officer of the court, or by the registered attorney
for the party who takes out the commission,
and

(b) a statement specifying the place of residence of
each party who has been allotted in the
interlocutory decree any right, share or mterest
to, of or in the land to which the decree relates.
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30. (1) On receipt of a Commission to partition the
land, the surveyor shall fix a date for partitioning the land
and shall, at least fourteen days before that date, issue
notice in writing to each party mentioned in the statement
attached to the commission that the land will be partitioned
on that date.

(2) A notice to any party under subsection (1) of
this section shall be sent to himby registered post addressed
to his place of residence specified in the statement attached
to the commission.

(3) In addition to the written notice required to -

be issued under subsection (1) of this section the surveyor
shall, at least ten days before the date fixed for partitioning
the land, cause to be orally proclaimed on the land after
beat of tom-tom, the fact that the land will be partitioned
on that date.

(4) the date fixed under subsection (1) of this
section for partitioning the land may from time to time be
altered to a later date by the surveyor by written notice
addressed to the parties mentioned in that subsection.
Every such notice shall, not less than seven days before
such later date, be served in the manner provided in
subsection (2) of this section and a copy of the notice shall,
in addition, be exhibited in a conspicuous position on the
land.

31. (1) The surveyor shall, on the date or altered
date fixed for partitioning the land, proceed to the land and
prepare a scheme of partition in conformity with
nterlocutory decree and with any special directions
contained in this commission and demarcate the divided
portions on the land by means of such boundary marks as
are not easily removed or destroyed. He shall inform the
parties present of the returnable date of his commission
fixed under section 27.

(2) Where any divided portion or portions that
are to be allotted to any person under an interlocutory
decree are less than the minimum extent required by
written law regulating the subdivision of land for
development purposes, the surveyor shall, so far as is
practicable, divide the land in such a manner as would
enable the allotment or sale of such portions as one lot.
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Costs of
commission.

[§4,50f 1981]

{$4,50f1981]

29. (1) Where the court orders a Commission to be
issued, the court shall-

(a) determine the amount to be deposited as the costs
of the commission. Such costs in the case of a
commission for partition being determined
according to rates as may be prescribed by
regulations; ‘

(b) fix a date on or before which the costs so
determined shall be deposited in court: and

(c) specify the party by whom the costs are to be
deposited.

(2) If the costs are not deposited in court by the
party specified on or before the date fixed under sub-
section (1) of this section or within such further time as
may be allowed by the court on application made in that
behalf, the court may order or permit any other party to
deposit the costs and fix a date for that purpose.

(3) If the costs are not deposited by the party
ordered or permitted so to do under subsection (2) of this
section on or before the date fixed for the purpose or within
such further time as may be allowed, the court may dismiss
the action or make such other order as the circumstances
may require.

(4) The party depositing costs under this section
shall be given credit therefor in such manner as the court
may direct.

(5) After the survey for the final partition of the
land has been made, the court shall determine the actual
costs of such survey in accordance with the rates prescribed
under paragraph (2) of subsection (1) and if there is any
deficiency, the court shall make an order specifying the
person by whom, and the date on or before which, the
amount of such deficiency shall be deposited in court.

(6) If the amount of such deficiency is not paid
on the due date as ordered by court, it shall be lawful for
the court to direct the recovery thereof in the same action
as though the order for the payment of that amount were
a decree in favour of that surveyor against the party
ordered to pay that amount.
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Return to 32. (1) The surveyor shall make his return to the

Commaisson Commission, verified by affidavit, substantially in the
form set out in the Second Schedule to this Law, on or
before the returnable date or the extended date (as the case
may be) fixed under section 27 and together with such
return he shall transmit to the court-

(§ 15, 17 of 1997] a) theplan ofpartition prepared by him, in duplicate;

(b) a certified copy of his field notes;

(c) areport explaining the manner in which the land
has been partitioned stating the names of the
parties, the nature and extent of their respective

[§15,170f1997] shares and interests and where any such extent
is less than the minimum extent required by any
written law relating to sub-division of land for
development purposes, a statement to that effect,
the dates on which notices were issued to such
parties for the purpose of partitioning the land
and the date on which the land was partitioned,
and, where alotis allotted in common to several
parties, specifying each party’s share of thatlot;

[§15,170f 1997] (d) the appraised value of each lot and of any
improvements thereon and where the Court has
directed the commissioner to allot portions of
land together as one lot under section 26, the
appraised valuation of portions considered as
one lot, and any improvements thereon and the
details of the computation of such value;

(e) asummary of distribution;

[§15, 17 of 1997] (f) acertificate to the effect that the plan of partition
is in conformity with written law relating to the
subdivision of land for development purposes,
such report, appraisement, summary and
certificate being substantially in the form set

[§ 15, 17 of 1997] out in the Second Schedule to this Law.

(2) Where no provision is made in the
interlocutory decree for the allotment of a lot in common,
the surveyor shall not allot a lot in common to any parties
without the written consent of those parties.

Manner of 33. The surveyor shall so partition the land that each
partition. party entitled to compensation in respect of improvements
effected thereto or of buildings erected thereon will, if that
party is entitled to a share of the soil, be allotted, so far as
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is practicable, that portion of the land which has been so
improved or built upon, as the case may be.

34. (1) Whereunder any scheme of partition prepared
by a surveyor, payment has to be made to or by any party
to a partition action in respect of compensation for
improvements to the land or of owelty, the amount of such
payment shall, in the first instance, be assessed by the
surveyor and shall be finally determined by the court.

(2) The amount determined by the court, under
subsection (1) of this section or under subsection (4) of
section 26, as compensation for improvements or as
owelty shall, from the date on which final decree is
entered, be acharge on the portion, of the land or the extent
of land finally allotted to the party made liable for the
payment of such compensation or owelty, as the case may
be.

35. After the surveyor makers a return to the
commission, the court shall call the case in open court and
shall fix a date for the consideration of the scheme of
partition propesed by the surveyor. The date so fixed shall
be a date not earlier than thirty days after the receipt of
such return by the court.

36. (1) On the date fixed under section 35, or on any
later date which the Court may fix for the purpose, the
court may, after summary inquiry:-

(a) confirm with or without modification the scheme
of partition proposed by the surveyor and enter
final decree of partition accordingly;

(b} order the sale of any lot, in accordance with the
provisions of this Law, at the appraised value of
such lot given by the surveyor under section 32,
where the Commissioner has reported to Court
under section 32 that the extent of such lot is
less than the minimumextentrequired by written
law relating to the subdivision of land for
development purposes and shall enter final
decree of partition subject to such alterations as
may be rendered necessary by reason of such
order sale.

(2) The provisions of section 41, 42, 43, 44, 45,
454, 46,47 and 48(2) shall mutatis mutandis, apply to a
sale ordered under paragraph (b) of subsection (1).
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Appeal
[§ 18,17 0f 1997]
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36a. Any person dissatisfied with an order of the Court
made under section 36, may preferand appeal against such
order to the Court of Appeal, with the leave of the Court
of Appeal first had and obtained.

CoMMiIssIoN FOr DivISION oF LAND INTO LOTs FOR SALE

37. (1) The person who receives a Commission to
divide a land into lots for the purpose of the sale of the land
in lots shall make his return to the commission verified by
affidavit on or before the returnable date or the extended
returnable date fixed under section 27, and together with
such a return he shall transmit to the court-

(@) aplan of the division of the land into lots, and

(b) areport explaining the manner in which the land
is divided into lots,

(2) After the person referred to in subsection (1)
of this section makes a return to the Commission, the court
shall fix a date for the consideration of the scheme of
division of the land into lots proposed by such person. On
such date, or on any later date which the court may fix for

the purpose, the court shall after summary inquiry confirm

such scheme with or without modification,

38. (1) Where in a partition action the court orders
the issue of a Commission to any person to sell the land in
lots or otherwise than in lots or orders the Fiscal to sell the
land, the court shall fix a date on or before which that
person or the Fiscal, as the case may be, shall transmit to
the court a valuation of the land.

(2) The valuation referred to in subsection (1) of
this section shall show separately and in detail-

(a) where the land valued is to be sold in lots, the
appraised value of each lot and of any
improvement thereon, with particularreference
to the value of the improvements of each party
in each lot, and.

(b) where the land is to be sold otherwise than in lots,
the appraised value of the land and of any
improvements thereon, with particular reference
to the value of the interest of each party in the
entire land.
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(3) After considering the valuation under the
preceding provisions of this section and after such inquiry
as the court may consider necessary, the court shall
determine the value of the land or, where the land is to be
sold in lots, the value of each of the lots and the value of
the improvements.

39. (1) After determining the value of the land or, Conditions of
where the land is to be sold in lots, the value of each of the sale, & c.
lots, and the value of the improvements, the court shall
prescribe the conditions of sale and issue such orders as
the court may consider necessary for the conduct of the
sale, including orders as to the manner in which and the
number of days before which notice of the sale or adjourned
sale of the land shall be given and published by the person
responsible for the sale.

(2) The court may, on application made in that
behalf by a co-owner who desires to purchase the land or
alot, specify the terms as to credit to be allowed to him at
the sale, having regard to the amounts, if any, payable by

~him by way of pro rata costs, compensation for
tmprovements, owelty, mortgage debts or otherwise.

40. The person responsible for the sale shall give Notice of sale.

notice that he will, on a date to be specified in the notice,
sell the land in terms of the commission or order for sale
issued to him and in accordance with the conditions
prescribed and the orders issued by the court under section
39. He shall in addition to giving such notice in any other
manner which may be specified by the court, give such
notice by registered post to each party declared in the
interlocutory decree to be entitled to any right, share or
interest to, of, or in the land.

41. On the date specified in the notice referred to in  Sale
section 40, the person responsible for the sale shall, in
terms of the commission or order for sale issued to him,
and in accordance with the conditions of sale prescribed
and the orders issued by the court under section 39-

(a) first putup the land or, where the land is to be sold
in lots, put up each lot to auction among the co-
owners thereof, and if the highest bid made at
that auction is not less than the value of the land
or of that lot determined by the court under




A R e L NG, R TRy T SO L

Return to
court.

Deposit of
purchase
money.

Objections
to sale.

Confirmation of
sale.

section 38, declare the co-owner by whom that
bid was made to be the purchaser of the land or
of that lot; and

(b) if noco-owner becomes the purchaser of the land
or of any lot, put the land or that lot up to public
auction, permit the co-owners to bid thereat,
and declare the highest bidder at such public
auction to be the purchaser of the land or of that
lot. '

42. The person responsible for the sale shall, after
complying with the provisions of section 41, make his
return to the court, informing the court of the amount for
which the land or, where the land was sold in lots, each lot
was sold and the name and address of the purchaser
thereof, and pay into court the money deposited with him
by the purchaser.

43. The purchaser of the land or, where the land was
sold in lots, the purchaser of each lot shall pay into court
the money realized by the sale of the land or of that lot in
conformity with the conditions prescribed and the orders
issued by the court under section 39:

Provided that where the purchaser is a co-owner, he
shall be allowed credit in the net amount he is entitled to
receive out of the proceeds of sale after the deduction of
the amounts, if any, payable by him on account of pro rata
costs, compensation for improvements, owelty, mortgage
debts or otherwise.

44. Any objection to a sale held under section 41 shall
be preferred to court within a period of thirty days reckoned
from the date of receipt by the court of the return to the
commission for sale, and the court shall, after inquiry,
make such order as the circumstances of the case may
require.

45. Thecourt shall confirm a sale, if within the period
referred to in section 44, no objection is preferred against
the sale, or if any objection duly preferred under that
section is not upheld by the court after inquiry:

Provided that, where the amount realized by the sale of
the land or of any lot under paragraph (b) of section 41 is
less than the value of the land or of that lot determined by
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court under section 38, the court may set aside the sale of
the land or of that lot on such terms and conditions as the
court may determine and order the issue of a fresh
commission for the sale of the land or of that lot and make
all such orders as the court considers necessary for the
conduct of the sale,

45a. (1) Any person dissatisfied with an order of the
Court made under section 45 may prefer an appeal against
such order to the Court of Appeal, with the leave of the
Court of appeal first had and obtained.

(2) The provisions of Chapter LVIII of the Civil
Procedure Code relating to applications for leave to appeal
shall, mutatis mutandis, apply to applications for leave to
appeal against orders made under sections 364 and 454”.

46. Upon the confirmation of the sale of the land or of
any lot, the court shall enter in the record a certificate
substantially in the form set out in the Second Schedule to
this Law, in favour of the purchaser, and shall order the
issue of a certified copy of such certificate to the purchaser.
The court may, on the application of the purchaser, attach
to the certificate a plan of the land or ot prepared at the cost
of the purchaser and authenticated by the court.

47. (1) The court shall cause to be prepared by a party
named by the court a schedule of distribution showing the
amount which each party is entitled to withdraw out of the
money deposited in court.

(2) No money shall be withdrawn from court by
any party until the schedule of distribution has been
approved by the court.

(3) A party entitled to compensation in respect
of a plantation or a building or otherwise shall share
* proportionately with the other parties in any gain or loss,
as the case may be, resulting from the sale of the land ata
figure above or below the value determined by the court
under section 38.

SpeciaL Provisions RELATING TO DECREES

48. (1) Save as provided in subsection (5) of this
section, the interlocutory decree entered under section 26
and the final decree of partition entered under section 36
shall, subject to the decision on any appeal which may be
preferred therefrom, and in the case of an interlocutory
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(Chapter 14)

decree, subject also to the provisions of subsection (4) of
this section, be good and sufficient evidence of the title of
any person as to any right, share or interest awarded
therein to him and be final and conclusive for all purposes
against all persons whomsoever, whatever right, title or
interest they have. or claim to have, to or in the land to
which such decree relates and notwithstanding any
omission or defect of procedure or on the proof of title
adduced before the court or the fact all persons concerned
are not parties to the partition action; and the right, share
or interest awarded by any such decree shall be free from
all encumbrances whatsoever other than those specified in
that decree.

In this subsection “omission or defect of procedure” shall
include an omission or failure-

(a) to serve summons on any party; or

(b) tosubstitute the heirs or legal representatives of a
party who dies pending the action or to appoint
a person to represent the estate of the deceased
party for the purposes of the action; or

(c) toappoint a guardian ad litem of a party who isa
minor or a person of unsound mind.

In this subsection and in the next subsection
“encumbrance” means any mortgage, lease, usufruct,
servitude, life interest, trust, or any interest whatsoever
howsoever arising except a constructive or charitable
trust, a lease at will or for a period not exceeding one
month.

(2) Where in pursuance of the interlocutory
decree a land or any lot thereof is sold, the certificate of
sale entered in favour of the purchaser shall be conclusive
evidence of the purchaser’s title to the land or lot as at the
date of the confirmation of sale, free fromall encumbrances
whatsoever except any servitude which is expressly
specified in such interlocutory decree and a lease at will or
for a period not exceeding one month.

(3) The interlocutory decree and the final decree
of partition entered in a partition action shall have the final
and conclusive effect declared by subsection (1) of this
section notwithstanding the provisions of section 44 of the
Evidence Ordinance, and accordingly such provisions
shall not apply to such decrees.

114




TANLLLIU/LY LYY, LYV ek U L ST S

The powers of the supreme Court by way of revision,
and restitutio in integrum shall not be affected by the
provisions of this subsection.

(4) (a) Whenever a party to a partition action-
(i) has not been served with summons or

(i) *beinga minor or a person of unsound
mind, has not been duly represented
by a guardian ad litem, or

(iv) being a party who has duly filed his
statermnent of claim and registered his
address, fails to appear at the trial,

and in consequence thereof the right, title or interest of
such party to or in the land which forms the subject-matter
of the interlocutory decree entered in such action has been
extinguished or such party has been otherwise prejudiced
by the interlocutory decree, such party or where such
party is a minor or a person of unsound mind, a person [321,170f1997)
appointed as guardian ad litem of such party may, on or
before the date fixed for the consideration of the scheme
of partition under section 35 or at any time not later than
thirty days after the return of the person responsible for the
sale under section 42 is received by court, or the heirs or
the executor or administrator of such deceased party or
any person duly appointed to represent the estate of the
deceased party, may at any time, not later than thirty days
after the date on which the return of the surveyor under
section 32 or the return of the person responsible for the
saleunder section42, as the case may be, is received by the
court, apply to the court for special leave to establish the
right, title or interest of such party to or in the said land
notwithstanding the interlocutory decree already entered.

(b) The aforesaid applications shall be by petition,
supported by an affidavit verifying the facts, which shall
conform to the provisions of paragraph (a) of subsection
(1) of section 19 and shall specify to what extent and in
what manner the applicant seeks to have the interlocutory
decree amended, modified or set aside and the parties
affected thereby.

* Paragraph (iii) repealed by § 21 of Act, No. 17 of 1997.
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(c) If upon inquiry into such application, after prior
notice to the parties to the action deriving any interest
under the interlocutory decree, the court is satisfied-

(i) that theparty affected had no notice whatsoever
of the said partition action prior to the date of
the interlocutory decree or having duly filed
his statement of claim and registered his
address, failed to appear at the trial owing to
accident, misfortune or other unavoidable
cause, and

(ii) that such party had a prima facie tight, title or
interest to or in the said land, and

(iii) that such right, title or interest has been
extinguished or such party has been otherwise
prejudicially affected by the said interlocutory
decree.

the court shall upon such terms and conditions as the court
in its discretion may impose, which may include an order
for payment of costs as well as an order for security for
costs, grant special leave to the applicant.

(d) Where the court grants special leave as herein

before provided the court shall forthwith settle in the form - '

of issues the questions of fact and law arising from the
pleadings and any further pleadings which are relevant to
the claim set up in the petition only, and the court shall
appoint a date for the trial and determination of the issues.

The applicant, unless the court otherwise orders,
shall cause notice of such date to be given to all parties
whose rights under the interlocutory decree are likely to be
affected or to their registered attorney in such manner as
the court shall specify. The court shall thereafter proceed
to hear and determine the matters in issue in accordance
with the procedure applicable to the trial of a partition
action.

(e) Where the court determines any matter in issue
in favour of the applicant, the court shall in accordance
with its findings amend or modify the interlocutory decree
to such extent and in such manner only as shall be
necessary to give to the successful party and to no other

party or person whomsoever, the right, title ot interest to
T, = A i et R e n B ATl
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being found entitled o e e . N
the subject-matter of the interlocutory decree, the court
shall set aside the interlocutory decree and dismiss the
action.

(5) The interlocutory decree or the final decree of
partition entered in a partition action shall not have the
final and conclusive effect given to it by subsection (1) of
this section as against a person who, not having been a
party to the partition action, claims any such right, title or
interest to or in the land or any portion of the land to which
the decree relates as is not directly or remotely derived
from the decree, if, but only if, he proves that the decree
has been entered by acourt without competentju risdiction.

(6) Where by an interlocutory or final decreea right,
share or interest has been awarded to a party but such party
was dead at the time, such decree shall be deemed tobe a
decree in favour of the representatives in interest of such
deceased person at the date of such decree.

(7) The provisions of this section shall apply to all
interlocutory and final decrees entered in partition action
instituted under the provisions of the Partition Act, No. 16
of 1951, and under the provisions relating to partition
actions contained in the Administration of Justice Law,
No. 44 of 1973, repealed by the Civil Courts Procedure
(Special Provisions) Law, 1977.

49. (1) Any person, not being a party to a partition
action, whose rights to the land to which the action relates
have been extinguished or who is otherwise prejudiced by
the interlocutory decree entered in the action, may, by
separate action, instituted not later than five years fromthe
date of the final decree in the partition action, recover
damages from any party to the action by whose act,
whether of commission of omission, such damages may
have accrued and where the whole or any part of such
damages cannotbe recovered fromany suchparty, recover
such damages or part thereof from any other person who
has benefited by any such act of such party. Any person
who has benefited by such act may be made a defendant
in such separate action and shall, if damages are awarded
in that action, be bound by the award to the extent of such
benefit as may be determined by the court, o be that
derived by him from such act.

(Law, No 20 of
1977)

Action for
damage by
person who is
not a party 10
partition action.

(§22,170f1997]
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(a) wherethe partitionis otherwise thaninaccordance
with an order made under subsection (4) of
section 20, be limited to the share allotted in
such interlocutory decree to the mortgagor or
lessor; and

(b) where the partition is in accordance with an order
made under subsection (4) of section 26, be
limited to so much of the extent of land and of
any owelty or compensation allotted in the
partition action to the mortgagor or lessor as the
court shall determine.

(2) If in an interlocutory decree for sale any
undivided share of the land constituting the subject-matter
of the partition action in which such decree is entered is
declared to be subject to a mortgage or lease, the rights of
the mortgagee or of the purchaser of the mortgaged share
under a mortgage decree, or of the lessee, shall be limited
to the mortgagor’s or lessor’s share of the net proceeds of
the sale of the land.

(3) Ifin any interlocutory decree for partition or
sale any undivided share is declared subject to a usufruct,
life interest, trust, right of revocation or right of re-
transfer, the right of such usufructuary, life interest holder,
beneficiary or of the person entitled to aright of revocation
or of re-transfer shall be limited-

(a) in the case of a partition otherwise than in
accordance with subsection (4) of section 26, to
the divided lot or lots allotted in respect of such
undivided share; and

(b) in the case of a partition in accordance with
subsection (4) of section 26, to so much of the
extentof land and of any owelty or compensation
allotted in respect of such undivided share; and

(c¢) in the case of a sale, to the net share of the
proceeds of sale, in respect of such undivided
share.

51. Whereinapartitionaction an interlocutory decree Registration of
under section 26 or a final decree of partition under section interlocutory
36 or adecree dismissing the action or a certificate of sale gzg;:z'aﬁgal

der section 46 : n
un 46 :s'e.ntered, the court s'hall cause a copy o S
such decree or certificate to be transmitted to the Registrar
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(2) Where such action for damages as is referred
to in subsection (1) of this section is instituted and is
registered as a lis pendens under the Registration of
Documents Ordinance in, orin continuation of the folio in
which the said interlocutory decree was registered before
the decree of partition is entered under section 36 or the
schedule of distribution is approved by the court under
section 47, in the partition action relating to that land, then,
if any damages are awarded to the plaintiff in the action for
damages-

(a) the amount of such damages shall be a charge on
any share of the land or any money allotted in
such partition action to the defendant or each of
the defendants in the action for damages, and

(b) such charge shall rank next in priority to the
charge referred to in subsection (2) of section
34 and the charge referred to in section 63, and
such charge shall be enforceable against such
party and any person deriving a right, title or
interest therein or thereto from such party, not
being a transferee for value without notice of
the right, title or interest of such plaintiff.

(3) For the purposes of subsection (1) of this
section a party to a partition action on whom summons had
not been served or a party to such an action being a minor
oraperson of unsound mind, who shall not have been duly
represented by a guardian ad litem, shall be deemed to be
aperson who was not a party to the said action. And where
an application for special leave under the provisions of
subsection (4) of section 48 had been refused without an
adjudication upon the merits of the claim set up by such
party, the order refused without an adjudication upon the
merits of the claim set up by such party, the order refusing
leave shall notbe a bar to an action under subsection (1) of
this section by the same party.

50. (1) If in an interlocutory decree for partition any
undivided share of the land constituting the subject-matter
of the partition action in which such decree is entered is
declared to be subject to a mortgage or lease the rights of
the mortgagee or of the purchaser of the mortgaged share
under a mortgage decree, or of the lessee, shall-
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Delivery of
possession of
land to parties
and purchasers.

of Lands of the district or of each of the districts in which
the land or each of the lands to which such decree or
certificate relates is situated, and such Registrar shall duly
register such copy under the Registration of Documents
Ordinance as an instrument affecting the land. or each of
the lands to which it relates. No fee shall be charged for the
registration of such copy under such Ordinance
notwithstanding anything to the contrary in such Ordinance
or in any regulation made thereunder.

52. (1)Every party to a partition action who has been
declared to be entitled to any land by any final decree
entered under this Law and every person who has purchased
any land at any sale held under this Law and in whose
favour a certificate of sale in respect of the land so
purchased has been entered by the court, shall be entitled
to obtain from the court, in the same action, on application
made by motion in that behalf, an order for the delivery to
him of possession of the land:

Provided that where such party is liable to pay any
amount as owelty or as compensation for improvements,
he shall not be entitled to obtain such order until that
amount is paid.

(2) (a) Where the applicant for delivery of possession
seeks to evict any person in occupation of aland or a house
standing on the land as tenant for a period not exceeding
one month who is liable to be evicted by the applicant,
such application shall be made by petition to which such
person in occupation shall be made respondent, setting out
the material facts entitling the applicant to such order.

(b) After hearing the respondent, if the court shall
determine that the respondent having entered into
occupation prior to the date of such final decree or certificate
of sale, is entitled to continue in occupation of the said
house as tenant under the applicant as landlord, the court
shall dismiss the application; otherwise it shall grant the
application and direct that an order for delivery of
possession of the said house and land to the applicant do
issue.




52a. (1) Any pérson- it
. possession
(a) who hasbeen declared entitled to any land by any [§23,170£1997]

final decree entered under this Law; or

(b) whohaspurchasedany land at any sale heldunder
this Law and in whose favour a certificate of
sale in respect of the land so purchased has been
entered by Court; or

(c) who has derived title from a person referred to in
paragraph (a), or paragraph (b),

and whose possession has been, or is interfered with or
who has been dispossessed, shall, if such interference or
dispossession occurs within ten years of the date of the
final decree of partition or the entering of the certificate of
sale, as the case may be, be entitled to make application,
in the same action, by way of petition for restoration of
possession, within twelve months of the date of such
interference or dispossession, as the case may be.

(2) The person against whom the application for
restoration of possession is made, shall be made the
respondent to the application.

(3) The Court shall, after due inquiry into the
matter, make order for delivery of possession or otherwise
as the justice of the case may require:

Provided that, no order for delivery of possession ofthe
land shall be made where the respondent is a person who
derives his title to the land in dispute or part thereof
directly from the final decree of partition or sale, or is a
person who has acquired title to such land from a person
who has derived title to such land under the final decree
of partition or sale, or from the privies or heirs of such
second mentioned person.

53. (1) A court exercising jurisdiction in a partition Power of court
action shall have full power to give effecttoevery orderor toenforceit’s
Jecree made or entered in the action (including the power gfg;‘;’:z 23‘10
to order delivery of possession of any land or portion of e with
land to any person entitled thereto) and to punish as for offences of

contempt of court any person who- contempt of
: court.
(a) disobeys any such order, or

(b) obstructs or resists any person acting under the
authority of the court or exercising any power
conferred on him by this Law, or
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(2) The provisions of subsection (1)ofthis section
shall not apply in any case in which the right to institute a
] -Partition action has been expressly reserved in the deed of
partnership referred to in that subsection.

56. No person acting in the capacity of an executor or
| gdministrator shall institute a partition action in respect of
my land belonging to the estate which he is administering

CosTts

57. (1) In any partition action, the following costs

shall, unless the court otherwise directs, be borne by the

parties to the action in the proportion of their respective
rights to the land to which the action relates:-

(a) the costs of the execution of the Commission for
the preliminary survey and the costs of the

or sale of the land or for the division of the land
into fots for the purpose of the sale of the land
in lots, determined as hereinbefore provided;

(b) the costs of the execution of any Commission
issued to the Surveyor-General under sub-
section (3) of section 18;

(c) the costs of deeds and other documents produced
to prove the common title:

(d) thecosts of the proclamation under paragraph (b)
of subsection (3) of section 15;

(e) other costs of instituting and prosecuting the
action

- The costs referred to in paragraph (e) of this subsection
?”‘Shall be determined in accordance with the rates set out in
“the Fourth Schedule to this Law.

(2) the costs referred to in subsection (1) of this
Section shall be known as the “recoverable costs” and the
Proportionate share thereof to be borne by each of the
Parties shall be known as the “pro rata” costs of that party
and shall be recoverable in the same action from that party
by the party who has incurred the recoverable costs.

58. The costs in a partition action which an attorney-
dt-Law may recover from his client shall be taxed at the
Iateg set out in the Fifth Schedule to this Law.

execution of the Commission for the partition -

Executors and
administrators.

Recoverable
costs.

Costs
recoverable by
attorney-at-law.




FARTITION LAWY, INO. 21 Qf L7/ /

Rights of
person owning
plantation apart
from soil.

(Chapter 70)

Partition of land
belonging to
partnership.

(¢c) damages, destroys or removes, during the
pendency of the action, any boundary mark
which under section 31 has been made or setup
on the land to which the action related.

(2) Where, under subsection (1) of this section,
a person is convicted of obstructing or resisting a surveyor
engaged, under the authority of the court, in doing any
work on a land, the court may, in addition to the imposition
of any punishment on that person under that subsection,
order him to pay an amount determined by the court as the
expenses of the surveyor if in consequence of the
obstruction or resistance it is necessary for the surveyor to
proceed again to such land for the purpose of doing such
work. Any amount ordered by the court under this
subsection to be paid by any person may be recovered as
though that amount were a fine imposed on that person by
the court.

SeeciaL CASES

54. (1) Where a person having the ownership of a
permanent plantation, apart from the soil, on the land to
which a partition action relates is a party to the action, he
shall be entitled only to receive compensation in respect
of that plantation.

(2) The ownership of a permanent plantation,
apart from the soil, on a land may, for the purposes of
subsection (1) of this section, be established by proof of
any agreement with the owner of the land or of any custom
recognized in the locality in which the land is situated,
notwithstanding the provisions of the Prevention of Frauds
Ordinance.

55. (1) A co-owner shall not be entitled to institute
a partition action in respect of a land if there exists a valid
deed of partnership which binds such co-owner to cultivate
that land or to raise crops or produce thereon for the
purpose of selling such crops or produce or which is for
the purpose of carrying on any trade, manufacture or
occupation relating to, or connected with, the joint
ownership of that land, and if any of the terms, conditions
or covenants of that deed of partnership will be avoided,
infringed or violated by a partition or sale of the land.
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59, Inthe event of a contest, the court, after hearing
the parties concerned, shall fix the amount of the costs of
the contest having regard to the value of the share or
interest in dispute, and direct by whom such costs shall be
paid.

60. Where a party omits to prove his title, the court
may permit one of the other parties to prove the title of the
party in default. The amount allowed by the court as the
costs of proving such title shall be specified in an order
and shall be recoverable from the party in default.

61. When parties are jointly interested in a contest,
the court shall ordinarily allow only one set of costs for
all such parties and may in its discretion apportion such
costs among such parties; and, in the event of an appeal
by or against them to the Supreme Court, only one
amount shall be fixed by way of security for costs of
appeal.

62. (1) It shall be lawful for the court at any stage of
a partition action to order any party to give security for
costs if the court is of opinion that the party has been
guilty of unreasonable delay in presenting or prosecuting
his claim, or for other good and sufficient cause.

(2) Where any party to a partition action who is
ordered under subsection (1) of this section to give
security for costs fails to give such security within the
time altowed therefor by the court, then-

(a) where that party is the plaintiff, the court may
dismiss the action or may permit any defendant
to prosecute the action and may substitute him
as plaintiff for that purpose, and may make an
order for costs against the plaintiff; or

(b) where that party is a defendant, the court may
reject so much of his claim as is in dispute.

(3) Where the trial of a partition action is postponed
or adjourned in consequence of such delay on the part of
a party to the action as is referred to in subsection (1) of
this section, the court may order that any costs payable by
that party because of the postponement or adjournment
shall be pre-paid.
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(4) If any party ordered to pre-pay costs under
subsection (3) of this section fails to make such pre-
payment of costs, the court may make any of the orders
referred to in subsection (2) of this section as it may deem
fit, according as the party in default is a plaintiff or
defendant.

63. All costs due from any party to a partition action
under sections 57 and 60 shall be a charge on the share of
land or money allotted to that party in that action and such
charge shall rank next in priority to the charge referred to
in subsection (2) of section 34,

64. Costs shall ordinarily be borne by the person who
incurs the costs except in cases where it is expressly
provided by this Law that any costs or proportion of costs
shall be borne, or may be ordered by the court to be borne,
by some other person.

65. Where the court is satisfied that the plaintiff in
any action under this Law has not paid any costs or charges
due from him in any previous action instituted by him
under this Law in respect of the same land, the court may-

(a) fix adate for the payment of such costs or charges
and stay proceedings until such payment is
made; and

(b) where such payment is not made on or before that
date, dismiss the action,

MiscrLLANEOUS

66. (1) Afterapartition action is duly registered asa
lis pendensunder the Registration of Documents Ordinance
no voluntary alienation, lease or hypothecation of any
undivided share or interest of or in the land to which the
action relates shall be made or effected until the final
determination of the action by dismissal thereof, or by the
entry of a decree of partition under section 36 or by the
entry of a certificates of sale.

(2) Any voluntary alienation, lease or
hypothecation made or effected in contravention of the
provisions of subsection (1) of this section shall be void:

Provided that any such voluntary alienation, lease or

MR R b S s S
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{a) any person who, in the opinion of the court,
should be, or should have been, made a party
to the action, after issuing to such person, a [§25,17 0f 1997]
notice, substantially in the Form set out in the '
Second Schedule to this Law, requiring him to
make an application to be added as a party to
the action on or before the date specified in the
notice, and upon such person making such an
application; or

(b) any person who, claiming an interest in the land,
applies to be added as a party to the action.

(1a) Any person who applies to be added as a  [§25,170f1997]

party under the provisions of subsection (1) of this
section, shall file, along with his application, a
memorandum substantially in the Form set out in the
Second Schedule to this Law nominating in accordance
with the provisions of section 81, a person to be his legal
representative for the purposes of the partition action in
the event of his death pending the final determination of
the action.

(2) Where a person is a party to a partition
action and his right, title and interest to or in the land to
which the partition action relates are sold, during the
pendency of the partition action, inexecution of , orunder
any decree, order or process of any court, the purchaser
of such right, title and interest at the sale shall be entitled
to be substituted for that person as a party to the partition
action, and such purchaser when so substituted, shall be
bound by the proceedings in the partition action up to the
time of the substitution. The purchaser shall, along with
his application to.be substituted, file a memorandum,
substantially in the form set out in the Second Schedule [§ 25, 170f 1997]
to this Law, nominating in accordance with the provisions
of section 81, a person to be his legal representative for
the purposes of the partition action in the event of his
death pending the final determination of the action.

(3) Where a party to a partition action derives
his right, share orinterest to, of or in the land to which the
action relates under or by virtue of a revocable deed of
gift made by any other person or an instrurment which
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(3) Any assignment, after the institution of a
partition action, of a lease or hypothecation effected prior
to the registration of such partition action as a lis pendens
shall not be affected by the provisions of subsections (1)
and (2) of this section.

67. (1) Subject to the provisions of sections 36a and
454 an appeal shall lie to the Supreme Court against any
judgment, decree or order made or entered by any courtin
any partition action; and all the provisions of the Civil
Procedure Code shall subjecttothe succeeding provisions
of this section apply accordingly to any such appeal as
though a judgment, decree or order made or entered in a
partition action were a judgment, decree or order made or
entered in any action as defined for the purposes of that
Code.

(2) Where an appeal has been preferred againstany
judgment, decree or order, made or entered in any court in
a partition action, the court shall forward to the Court of
Appeal, all papers and proceedings relevant to the
judgment, decree or order appealed against, retaining a
copy of the judgment, decree or order appealed against
and the duplicate of the plan and report transmitted to
court under section 32.

(3) Where an appeal has been preferred against
any judgment, decree or order made or entered by any
court in any partitionaction, such court may, on application
made by way of petition and affidavit in that behalf, make
such orders, pending the determination of the appeal, as
may be necessary to prevent any waste, or damage to the
land in respect of which such action was instituted. Any
such Order may be given effectto in the manner provided
for in section 53.

68. Itshallnotbenecessary inany proceedings under
this Law to adduce formal proof of the execution of any
deed which, on the face of it, purports to have been duly
executed, unless the genuineness of thatdeed is impeached
by a party claiming adversely to the party producing that
deed, or unless the court requires such proof.

69. (1) The court may atany time before judgment
is delivered in a partition action add as a party to the action,
on such terms as to payment or prepayment of costs as the
et mav order-
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(2) Any party in a partition action or any person [§26,17of 1997]

claiming an interest in the land in respect of which such
action has been instituted, may, if no steps have been taken
to prosecute the action for a period of two years, apply by
way of motion to court, to have such action dismissed, and
the court may dismiss the action if it is satisfied that
dismissal is justified in all the circumstances of the case.

(3) Where the court dismisses an action under
this section, it shall cause a copy of the order of dismissal
of the action to be registered at the Land Registry in the
folio in which the /is pendens in the action was registered,
or the continuation thereof.,

71. (1)Every party to a partition action who knowin g
that any person has any interest in the land to which such
action relates, fraudu]ently ordishonestly fails or omits to
disclose in the pleading filed by him the fact that such
person has such interest or that such person is a necessary
party tosuch action, shall be guilty of an offence and shall,
on conviction after summary trial before a Magistrate, be
 liable to a fine not exceeding one thousand five hundred
rupees, or to imprisonment of either description for a
period notexceeding eighteen months, or to both such fine
and imprisonment,

(2) No prosecution for an offence under
subsection (1) of this section shall be entertained without
the sanction of the Attorney-General.

(3) Aperson guilty of an offence under subsection
(1) of this section shall also, by reason of his fraudulent or
dishonest failure or omission mentioned in that subsection,
be guilty of a contempt of the court in which the partition
actionreferred toin that subsection has been instituted and
may be punished for such contempt in accordance with the
provisions of Chapter LXV of the Civil Procedure Code.

T2 {1) Whoever, being a person to whom a
Commission for the survey, partition or sale of any land
has been issued, makes any statement which he knows or
has reasonable cause to believe to be false in the return
made by him to such Commission, or inserts in the survey
plan or in the plan of partition prepared by him or in his
field notes any si gns, marks or particulars which he knawe

[826,170f 1997)

Penaity for
dishonest
non-disclosure
of interested
persons.

(Chapter 101)

Penalty for false
return by
surveyor,
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[§25,17cf1997]

[§25,17 0f 1997]

[§25,170f1997]

[§25,170f 1997}

Non-prosecution
of partition
action
[§26,170f1997]

transfer of such right, share or interest as aforesaid within
a period specified therein, such other person shall be
entitled to intervene at any time before judgment in the
said action and establish the right claimed by him as if he
had been a co-owner at the time of the institution of the
action. An intervenient under this subsection shall, with
his application to intervene, file a memorandum
substantially in the form set out in the Second Schedule to
this Law nominating, in accordance with the provisions of
section 81, a person to be his legal representative for the
purposes of the partition action in the event of his death
pending the final determination of the action.

(4) It shall be lawful for the court to order any
person applying to be added as a party under subsection
(1), to give security for costs or prepay costs if the court is
of opinion that such applicant has been guilty of
unreasonable delay in presenting his claim or for other
good and sufficient cause.

(5) Indetermining the quantum of the costs to be
ordered under this section, the court shall take into
consideration, any delay on the part of the applicant, the

stage at which the action is, any expenditure caused -

unreasonably to the parties and any other matter that the
court may consider relevant.

(6) Where any person referred to in this section
who 1s ordered to give security for costs or prepay costs,
fails to give such security or make prepayment of costs,
within the time allowed therefor by court, the court may
reject his application.

70. (1)No partition action shall abate by reason of the
non-prosecution thereof, but, if a partition action is not
prosecuted with reasonable diligence after the court has
endeavoured to compel the parties to bring the action to a
termination, the court may dismiss the action:

Provided, however, that in a case where a plaintiff fails
or neglects to prosecute a partition action, the court may,
by order, permit any defendant to prosecute that action and
may substitute him as a plaintiff for the purpose and may
make such order as to costs as the court may deem fit.
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(Chapter 101)

List of
Surveyors.
[§ 2, 6, of 1987]

Exemption
from
stamp
duty.

(Chapter 247)

Dismissal of
partition action

of an offence and shall, on conviction after summary trial
before a Magistrate, be liable to a fine not exceeding one
thousand five hundred rupees, or to imprisonment of
either description for a period not exceeding eighteen
meonths or to both such fine and imprisonment.

(2) Apersonguilty ofanoffence under subsection
(1) of this section shall also, by reason of his false return,
survey plan, plan of partition, or field notes, be guilty of a
contempt of the court which issued the Commission
referred to in that subsection and may be punished for such
contempt in accordance with the provisions of Chapter
LXV of the Civil Procedure Code.

73. (1)Everycourthavingjurisdictiontotry a partition
action shall from time to time prepare a list of surveyors
who reside or catry on business within the jurisdiction of
such court, to whom Commissions may be issued under
this Law.

(2) Before including the name of a surveyor in
the list prepared under subsection (1), the court shall make
such inquiries as may be necessary to ascertain whether
such surveyor will be regularly available to undertake
Commissions issued by the court.

74. (1) All pleadings and processes and all documents
filed or produced in a partition action under this Law shall
be exempt from stamp duty.

(2) All partition deeds shall be exempt from
stamp duty.

(3) Nothing herein contained shall affect the
proviso to paragraph (b) of the Exemptions under the
heading “F -Miscellaneous” in Part II of Schedule A to
the* Stamp Ordinance.

75. (1) The dismissal of a partition action in respect of
any landundersection 9, section 12, section 29, section 62,
section 65 or section 70 shall not operate as a bar to the
institution of another partition action in respect of that
land.

*See also stamp duty Act, No 43 of 1982, section 68 which states Stamp
Ordiance is not to apply to instruments executed on or after January I, 1983,

130 :
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(2} The dismissal of a partition action under
section 29, section 62, section 65 or section 70 shall not
affect the final and conclusive effect given by section 48
to the interlocutory decree entered in such action,

76. (1) Where a day is fixed or time appointed for Power of court
doing any act or taking any proceeding by a party to the 1o postpone,
action, the court may, from time to time, upon application ~ 2dourm or to
y i, ; 5 Blve extensions
by such party and if sufficient cause is shown, fix another of Gt
day or enlage or abridge the time appointed, upan such

terms, if any, as to the court may seem proper.

(2) The day may be refixed or the time enlarged
although the application for the same is not made until
after the expiration of the day or time fixed or appointed.

(3) Thecourt may, for sufficient cause, either on
the application of the parties or of its own motion, advance
or postpone the trial to any other day, upon such terms as
to costs or otherwise as to it shall seem proper.

(4) Where a date is fixed on or before which an
act has to be done by a party to the action or a return has
to be made to a Commission issued by the court, the case
shall be called in open court on such date for the purpose
of making an appropriate order in connection therewith or
relating thereto.

77. The provisions of the Civil Procedure Code  Service of
relating to the execution or service of writs, warrants and process
other processes of court shall apply in relation to the (Chapter 101)
execution or service of writs, warrants and other processes
of court in a partition action.

78. A civil court may either generally or specially Powers and
authorize any officer to exercise or perform any power or duties
duty conferred or imposed on the Fiscal by this Law, ©°f Fiscal
within the local limits of its jurisdiction.

79. In any matter or question of procedure not Casus
provided for in this Law, the procedure laid down in the omissus.
Civil Procedure Code in a like matter or question shall be
followed by the court if such procedure is not inconsistent
with the provisions of this Law.

(Chapter 101)
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of thi_s Law, to file such memorandum on or before a date
appointed for such purpose by court,

(4) Anominee may, atany time prior to the death
of the nominator apply, with notice to the nominator, to
court by way of motion to withdraw his consent to be such
nominee and in such event the court shall make order that
he ceases to pe the nominee of the nominator and shal]
cause the name of such nominee to be struck of the
memorandum filed by the nominator.

(5) A nominator may, subject to the provisions
of subsection (] )ofthis section, at any time before the final
determination of the action make application, with notice
tothenominees, to tendera fresh memorandum nominatin g
One or more nominees. On the filing of such new
memorandum, the previous memorandum of such
nominator shall stand revoked and the nomination
contained in such fresh memorandum shall forthwith take
effect.

(6) Onthe death of a nominator, the person first
nominated in the memorandum filed by the nominator in
order of preference, shall be deemed to be the legal
representative of such nominator for the purposes of the
action from the time of his death.

(7) A nominee deemed to be the legal
representative of a deceased nominator shall be entitled to
take all such steps for the purposes of the action as the
deceased nominator would have been entitled to take had
he been alive,

(8) (a) A nominee shall not decline to act as the
legal representative of the deceased nominator. He may
however with the leave of the Court first had and obtained,
by way of petition and after notice to the other nominees
ifany, of such nominator, apply for permission from court
to be released from the office of legal representative of
such nominator,

(b) In the event of the court granting such
permission, the nominee who is next inorder of preference
m the memorandum filed by the nominator shall be
deemed to be the legal representative of such deceased
nominator, for the purposes of the action.
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Forms 80. Where no formto be used for the purposes of this
Law has been prescribed in any particular case Or for any
particular purpose, such form shall be used as the court
may approve for use in the case or for that purpose

Memorandum 81. (1) Every party to a partition action or any other
::m‘“a“t“g_ legal  herson required to file a memorandum under this Law,
PERRGHEE S (hereinafter referred to as “the nominator™) shall file, or
[§ 27, 17 of 1997] causc to be filed in court, 2 memorandum, substantially in
the form set out in the Second Schedule to this Law,
nominating at least one person, and not more than three
persons, inorder of preference, to be hislegal representative
for the purposes of the action in the event of his death

pending the final determination of the action.

(2) (a) One of such nominees shall, in the order of
preference in which their names are set out in the
memorandum, be deemed to be the legal representative of
the nominator for the purpose of the action, on the death of
such nominator.

(b) Intheeventofthedeath orincapacity of any of the
nominees whose names are set out in the memorandum,
the person next nominated in order of preference shall be
deemed to be the legal representative for the purposes of
the action, in the event of the death of the nominator.

(c) Thepersonorpersonsso nominated shall subscribe
his or their signatures to the memorandum signifying
consent to be so appointed as legal representative. The
signatures of the nominator and those of the nominee or
nominees so consenting to be appointed shall be witnessed
by an Attorney-at-Law or Justice of the Peace or a
Commissioner of Oaths:

Provided however, that failure to file such memorandum
shall not by such failure alone render the plaint, statement
of claim, or application to be added as a party defective or,
notwithstanding anything in section 7, be a cause or
ground for rejecting such plaint, statement of claim or any
application to be added as a party.

(3) The court may at any time before the final
determination of the action, on its own motion or on the
applicationof any party, require a party to the action orany
personrequired tofilea memorandum under the provisions
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(¢) Where an application under paragraph (a)of
this subsection is made by a nominee who was the sole
nominee or sole remaining nominee of a deceased
nominator, such nominee shall notice the heirs of such
deceased nominator regarding his application and in the
event of the court granting permission as aforesaid, such
court shall appoint a consenting heir of such deceased
nominator toactas the legal representative of such deceased
nominator for the purposes of the action.

(9) Notwithstanding that a party or person has
failed to file a memorandum under the provisions of this
section, and that there has been no appointment of a legal
representative to represent the estate of such deceased
party or person, any judgment or decree entered in the
action or any order made, partition or sale effected or thing
done in the action shall be deemed to be valid and effective
and in conformity with the provisions of this Law and
shall bind the legal heirs and representatives of such
deceased party or person. Such failure to file a
memorandum shall also not be a ground for invalidating
the proceedings in such action.

(10) (@) On the death of a party or person who had
failed to file a memorandum as required by this section,
any party or person may apply to court by an exparte
application, requesting that a person be appointed as the
legal representative of such deceased party or person and
the court may, on being satisfied after inquiry that such
appointment is necessary, appoint a suitable person to be
the legal representative of such deceased party or person
for the purposes of the action. Such legal representative
shall be bound by the proceedings had up to the time of
such appointment. '

(b) Such application and appointment shall not be
a ground for the postponement of the trial or proceedings:

Provided that the court may, in its discretion, after
recording reasons therefore and on the pre-payment of
costs, allow a postponement of the trial if in the opinion of
court it is in the interests of justice to do so.

(c) In ordering pre-payment of costs the court shall

B S < = oo (L S i bt i S L |
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and the stage at which the action is and any other matters
which the court considers relevant.

(11) (a) An heir of a deceased nominator may, at
any time after the death of such nominator, apply to court
tohave the legal representaive of such deceased nominator
removed and to have another person named in such
application or the person next named in order of preference
in the memorandum filed by the deceased nominator,
appointed as such legal representative. The person who
forthe time being is the legal representative of the deceased
nominator shall be made a respondent to such application,

(b) The court may upon being satisfied that it is in
the interests of the heirs of the deceased nominator to do
so, remove such legal representative and appoint the
person next named in order of preference in the
memorandum filed by the deceased nominator or if there
are sufficient grounds for doing so, appoint the person
named in the application, as the legal representative of the
deceased nominator,

(c) An application under this section shall be by
way of petition and affidavit and the court may in its
discretion, issue notice of the application to the other
heirs, if any, of the deceased nominator.

(12) No proceeding under this Law shall be
postponed oradjourned nor any step in the action postponed
by reason of the death of a party or person required to file
a memorandum under this Law.

(13) An application under subsection (4), (5),
(8)a), (10) or (11) shall not be a ground for the
postponement of the trial. The court may however grant a
postponement on the payment of costs by the person
making the application, if it is of the opinion that it is in the
interests of justice to allow such postponement.

(14) For the purposes of this section “legal
representative” means, a person who represents the estate
of a deceased party or person, for the purposes of the
action, by virtue of a nomination, or of an appointment by
court under this section.
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L a4of relating to partition actions already instituted and pending

under the provisions of the Administration of Justice Law,
No. 44 of 1973, in any court, original or appellate, on the
appointed date shall be continued and proceeded with to
final judgment, completion or execution under the
provisions of this Law, as if the same had been instituted
after the coming into operation of this Law.

(2) Every action, proceeding or other matter
relating to partition actions already instituted and pending
under the provisions of the Administration of Justice Law,

o.44  No.440f 1973,in any Magistrate’s Court on the appointed }
date shall stand removed to the District Court of the
district within which such Magistrate’s Court is situate
and such District Court shall have jurisdiction to continue
and proceed with such action to final judgment, completion
or execution under the provisions of this Law, as if the
same had been instituted in such District Court after the
coming into operation of this Law.

ons. 824. (1) The Minister may make regulations in respect
19811 of any matter which is required or authorized by this Act i
to be prescribed. 1

(2) Every regulation made by the Minister shall
be published in the Gazette and shall come into operation
on the date of such publication or on such later date as may
be specified in the regulation.

(3) Every regulation made by the Minister shall,
as soon as convenient after its publication in the Gazette,
be brought before Parliament for approval. Any regulation
which is not so approved shall be deemed to be rescinded
as from the date of such disapproval but without prejudice
to anything done thereunder.

* Every partition action, application or other matter instituted and
pending in any Court, on the date of commencement of the Partition
(Amendment) Act, No 17, of 1997, ie August 12, 1997, shall, so far as
the circumstances permit, be continued and proceeded with to final
judgment and decree under the provisions of the principal enactment
as amended by this Act, (including the provisions requiring the filing .
of memoranda nominating a legal representative by parties to the '
action and others,) in the same manner and in every respect as if the

same had been originally instituted after the date of commencement of

such Amendment Act (Vide Section 29, Act No 17 of 1997).

136 '
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rescinded shall be published in the Gazette. ”

83. (1) In this Law, unless the context otherwise
requires-

“boundary marks” means the marks made or set up on
aland, at the time of the partition thereof, for the
purpose of defining the boundaries ofthe divided
portions into which the land is partitioned,
whether such marks consistof ditches or fences
along the boundaries or of posts of hard wood
or other material erected at suitable points on
the boundaries:

“constructive or charitable trust” has the same meaning
as in the Trusts Ordinance:

“land”, when used with reference to a partition action
means the land or lands constituting the subject-
matter of that action;

" partition action” means anaction instituted under thig
Law for the partition or sale of any land or lands
belonging in common to tWo or more owners
and includes any action, proceeding or other
matter continued under section 82;

“registered attorney™ has the same meaning as in the
Civil Procedure Code;

“surveyor” means a surveyor whose name is included
in a list prepared under section 73 and for the
time being in force.

(2) For the purposes of section 39, 41 and 43,
~“co-owner” means a party to whom a share of the land has
been allotted in the interlocutory decree and includes a
person who has been declared by such decree to be entitled
to any right to compensation for improvements.

I37

Interpretation

(Chapter 87)

(Chapter 101)
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Sections 12, 15, 16, 18,19 (3)

*SECOND SCHEDULE
§ 20, 28, 32,46 Form OF SUMMONS
(Section 12 (2))

0 the District COurt 0f ..ot

AN N0, ...

T - O ——————————WO PO < . Plaintiff
Vs

b i OO e

and others.....................................‘...................................Defendante

Where the above named plaintiff has instituted an action under the
Partition Law, NO........ce..... of 1977, for the partition/sale of the land/
lands called ......oooovirmiivens SitUALEA AL vt and described in
the copy/translation of the plaint annexed hereto, you are hereby
required to file your statemnent of claim either inperson or by registered
attorney with the Registrar of this Courtonorbeforethe........c.....c day
O ;LS P stating whether you dispute theaccuracy ofthe
share/shares allotted in the plaint to you or to any other party, and
whether you are aware of any other person having a right, share or
interest to, of or in the said land/lands. If you desire to receive notice
of the date on which the above action will be called in open Court in
order to fix the date of trial, you are required by section 19 (3) of the
Partition Law to furnish to the Registrar of this Court a registered
add.ress and to tender stamps to the reguisite value to cover postage by [§28,170f1997]
registered post. You are hereby required to file on or before that date
(whether you are filinga statement of claim or not), a memorandum
substantially in the form set out in the Second Schedule to the Partition
Law, nominating in accordance with section 81 of that Law, a person
to be your legal representative for the purposes of the action in the
event of your death pending the final determination of the action.

By Order of Court
Signed....cocmmesmissnenssisenes
Registrar

S S = B AN . Y




[§ 28,17 0f 1997)

[§28, 170f1997]
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Form oF Notice
(Section 12 (2))

i
Caption.

ItisherebynotiﬁedthatactionNo............,...............‘... s
has been instituted in the District Court O e
under the Partition Law, No. 21 of 1977, for the partition/sale of the
landllandsicatled ........ccocin e
situated in the village/villages of.

IR el S o

to apply by motion thereto and to file their statements of claim and
register their addresses in accordance with the provisions of Section 19
of the said Partition Law, No 21 of 1977, onorbefore the ... day
1 R L R

You are hereby also required to fite on or before that date (whether
youare filing a statement of clajm or not) a memorandum substantially
in the form set out in the Second schedule to (he Partition Law,
nominating, in accordance with section 81 of that law, a person to be
your legal representative for the purposes of the action in the event of
your death pending the final determination of the action

By Order of Court

Registrar.
The .......... day of ... 19,
ForM oF PrecEPT TO Fiscar
(Section 12 (2))

A TR AP, ecsosntegimmmemr. -
Action No ... instituted under the Partition Law, No. 21 of
1977

To the Fiscal of the District Court f ..o

Exhibit forthwith the noticesent herewith and cause tobe proclaimed,
the contents thereof, in the manner provided in subsection (3) of section
15 of the Partition Law and certify to this court on or before the
48y O 9. in what manner you have executed
this precept,

By Order of Court

Registrar.

R ———
T ————
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REePORT BY GRAMA NILADHARI
(Section 15 (2))

Inthe District COUrtof .o e
Action Nosesssnmammnss
L1 | (1 P——p—— e 1,7 ANNRRSE—— 19
L et Grama Niladhan
1 U =R do hereby report to court that 1
have exhibited the annexed notices with translations on the notice-
board of my office from............ . B— £ . L S————

Grama Niladhari.

CoMMISSION
For PRELIMINARY SURVEY
(Section 16)

In'the. District Cout of ..
AcCtion NO.oveieceieiveienenes. PRI L
Vs
..................................... Defendants.
T3 v cuser s o R S AR R SRR NS4
WHEREAS the above styled action has been instituted by the above-
named Plaintiff against the defendants above-named for a partition
under the provisions of the Partition Law, No................ of 1977, of the
land more fully and particularly described in the Schedule to the plaint,
a true copy whereof is annexed hereto.

AND WHEREAS this court by its Order has appointed you
Commissioner to proceed to the said land and make a Plan thercof
showing the boundaries and extent and any buildings on the same and
other requisite particulars, in terms of the provisions of the Partition
Law.

"

[§ 5,32 of 1987]
You are hereby ordered to proceed to the said land after giving due

notice to the aforesaid parties and to survey the said land and make a [§28, 170f1997]
Plan thereof showing the aforesaid particulars and submit the same, in

duplicate, to this court with your report, substantially in the prescribed

Form and in duplicate, and a true copy of your field notes on or betore

the i "o | CNROR || e

Your are further required to serve the copy of the notice referred to
in subsection (3) of section 16 on any person (not being a party to the
action) or his agent who at the time of the survey may prefer any claim
to the land.

Asumof RS...oooiiiiiiiiinen is deposited in court against your fees.

N.B. Extensions of the date fixed herein will be given only on

application madeby you, giving reasons why you require such extension.
By Order of Court

Registrar.
Commission drawn by me,
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[§5,32 of 1987]

SURVEYOR ON CLAIMANT oR AGENT,
(Section 16 (3))

B e
Action No.

Yourare hereby notified thatactionNo.... . has been instituted

in the District A S under the Partitjon Law,
No.210f1977, a5 amended by act, No. 32 of | 987, forthe partition/sale
of the land/lands Ralleds and situated in the village/
villages TR o S iy - — District,

to move to be added as 5 party to the aforesaid action on or before

ot LT 9. and file your statement of
claim, and to comply with the requirements of section 19. This case will
be next called in open courton the............ . dayof....... 19.......
Signed._..._..........,........
Commissioner,

)1 |G dayof.... . . 1900

Form or SURVEYOR’S REPORT
(section 18 (1) (a))

In the District OO O ot
Action No......ccovvrer
............................... Plaintiff
Vs
R AN Defendants.
Preliminary Plan No................,......da:ed ...................

(i) Date fixed for commencement of survey:
(i) (a) Dateto issue of notice of survey.to parties:
(b) Date of oral proclamation of survey:

(1ii) Date of survey:

(iv} Nature of Jang surveyed with details of buildings, walis
fences wells, trees, plantations and other improvements
thereof:

(v)  Whetheror not the Jand surveyed is subsmntiaﬂy the same as
the land sought to be partin'oned‘as described in the schedule
to the plaint:

(vi) Parties present:
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to them; ; _

(ix) Result of investigation of any particular fact or matter
specifically referred to in the commission;

(x) Existing means of access to the land from the nearest public
road:

(xi) Facts, matters and circumstances relating to the survey or to
the land surveyed, which may be necessary for, or prove of
assistance in, the adjudication of the partition action.

L i do hereby solemnly, sincerely, and

truly declare and affirm/do make oath and state as follows:-

1. I am the Commissioner appointed in the above case.

2. I duly executed the Commission issued to me in the above
action in accordance with the directions given therein, and to the best
of my knowledge, information and belief the foregoing particulars and
myPlanNo. ........cc.occreneen. dated.............. and the certified copy of my
field notes are true and accurate.

Commissioner,
Affirmed to/Sworn (o at......ccooonene (11 4211 . ORI day of......19.........
Before me.
Justice of the Peace/Commissioner for Oaths.
REGISTERED ADDRESS
(Section 19 (3))
Ttthe DisticECoilof cuiinansisisvrma hamiims
¥ Vo 1757] 131 (¢ SECO S
ORI o a0 Y O o L R T——
L susnsionsivumimsmssoisiiesmisssssisimnsyontSnssutin being the............
Defendant/............. Plaintiff inthe above partition action hereby furnish

my postal address for service of the notice under Section 24 of the
Partition Law, No 210f 1977, and all other legal documents required to
be served on me under this Law. [ undertake to inform the Registrar of
any change of address.

I also tender stamps to the value of Rs.  to cover cost of service
of the notice under Section 24 on me by registered post.

IOOTESRY inoc et it

STEIATIEE: . i e e B
.o Defendant/.......... Plaintiff

142 .
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(aection 20)

IS DISHICLCOUIT OF... Lo irieiascons st s

ACHON NG, L. ovuvnissmvisssisns

ABe oo Plaintiff

Vs.

LB D

and others Defendants.
You are hereby notified that Action N s, T has

been instituted in the District Court O i st JINARE

the Partition Law for the partition/sale of the land/lands calléthun.

........................... and situated in the village/villages of

.................................... inthe ..o, District.

If you claim any interest in the land/lands you are hereby required
if you so desire to apply by motion in writing onor before.......... . day
Ofccrviiiiinine 190 to be added as a party to the aforesaid action,
and if so added, to take notice of the day appointed by court, on or before
which, you are required to file your statement of claim, if any, and to
comply with the requirements of section 19. You are also hereby
required to file on or before the....d8% . 0 i 19........(whether
youare filing a statement of claim or not), amemorandum, substantiall y
in the form set out in the Second Schedule to the Partition Law,
nominating in accordance with the provisions of section 81 of that Law,
a person to be your legal representative for the purposes of the action
in the event of your death pending the final determination of the action.

Signed ..o,
Registrar.
Theisesioue s b day of............... .
Commission
For THE FINAL SurveYy
(Section 28)
Tnithie BHSEASE Cmrt Of ccinvmssiositiv bt
HEUO N cioimabimrmmness, i Plaintiff
Vs
........................... Defendants.
I e e
WHEREAS by an Interdlocutory Decree of this court dated the ...
dayol. s 19 imnsms (atrue copy whereofin hereto annexed)

the parties to this action were declared entitled to the land and premises
described therein;

AND WHEREAS this court has thereby ordered and decreed that the
said land be partitioned in terms of the provisions of the Partition Law,
No. 21 of 1977:

AND WHEREAS you have been appointed Commissioner to partition
the said land in terms of the said decree:

143
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NOW KNOW YE AND THESE PRESENTS Witness that you as such
Commissioner are hereby ordered in accordance with the provisions of
the Partition Law to proceed to the said land with due notice to the
parties and to survey and partition the same amongst the said parties
according to the shares set out in the said decree in terms of the
provisions of the said Law and to make your return hereto substantially

in the prescribed form on or before the ............... day
o} i
Asum of Rs. ................ has been deposited in court as your fees for the
said survey.
Dated this............... dayof.aie I
By Order of court.
Registrar.
Drawn by me

Registered Attorney for Plaintiff/Plaintiffs.

COMMISSION TO SELL
(Section 28)

In the District Court of...ccovvieeiiiicnins
Adtion NO s sassvssTsmsas BIGITEEE
Vs
crererennnene Defendant.

WHEREAS by a decree entered of record in the above-styled
partition proceedings, a true copy whereof is annexed hereto, it was
ordered and decreed that the plaintiff and the defendant abovenamed be
and they are thereby declared entitled to the land and premises described
therein according to the shares set out therein.

AND WHEREAS it was further ordered and decreed that the said
land and premises more fully described in the said decree be sold in
terms of Section 27 of the Partition Law and the proceeds of sale be
brought into Court to the credit of these proceedings.

AND WHEREAS this Court has nominated and appointed you o
carry out the sale of the said land and premises by Public Auction upon
conditions of sale to be approved by Court.

3
You are therefore hereby directed, authorised and empowered to §

enter the aforesaid land and premises and the buildings which are more ;

fully described in the said decree and prepare and submit in the first

| instance a valuation report of the said land and premises on or before i
the.evvireriieessisissssinss: §2Y OF ocvveicn... One thousand nine hundred 1t

and Seventy.... ] #

You are further ordered and directed to sell the said tand and
premises by Public Auction with due notice to the parties and to the
general public upon Conditions of Sale duly approved by Court.
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PARTITION LAW,  No. > 1 0f1977

[§28,170f 1997]

You are further directed to bring into court to the :
proceedings the amount recovered by you at the sale wi Qred:t of ttfese
hours of the sale and make your return to this Court Wiy, 10 forty-eight
the sale or on the date to which the Court may extend yg, 10 ten days of
directing you to make your return in terms of the Provig; v Commission
42 of the Partition Law. ©ns of Section

A sum of RUDEOE. iovssassiataints oo st ssesnsisy (Rs,
has been deposited as your valuation fees, T . )

You are hereby further directed not to stay exe
Commission except on an Order made by this Court,

By Order of Court.

Ution of this

Commission drawn by me

Registered Attorney for Plaintiff/Plaintiffs.

ComMISSIONER’S RETURN T0 CourT
(Section 32)

In the District Court of..................
Action No.....................
“«..Plaintiff
Vs
............................ ]5 f
Plan of Partition no............__. dated........ Sfnciny;

(i) Date fixed for partition;
(i) (a) Date of issue of notice of partition to pam%.
(b) Date of oral proclamation of partition;
(¢) Date of fixing such notice on land:
{iii) (a) Altered date of partition, if any;
(b) Date of issue of notice of such altered da[e;
(c) Date of fixing of such notice on land;
(iv} Date of partition l’
(v)  Parties present; i

(vi) Manner of partition, names of parties and nature
of their respective shares and interests. (here d extent
number of lots into which the land has been Parti State the
the number of lots allotted together as one ot “nied and
refer to Partition Plan with number and date, Scp, Ny, and
Appraisement, and Summary of Distribution, “dules of
whether there are any lots which do not confg, 'd state
requirements of any written law relating to subg;, . _‘0 the
land for development purposes. 'sion of
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PARTITION LAW, No. 21 of 1977

(vii) Bach party’s share in lot allotted in common, if any;

(Annex written consent of parties).

(viii) The appraised value of any lots considered as one lot. [§28,170f1997]

Fceonininopniniensnsnnrioinissiramnmsenss Licensed Surveyor, do hereby solemnly,
sincerely and truly declare, affirm/do make oath and state as follows:-

1. Iam the Commissioner appointed in the above action.

2. 1 duly executed the Commission issued to me in the above
action in accordance with the directions given therein and to
the best of my knowledge, information and belief, the
foregoing particulars relating to the partition of the property

describedinmy Plan No. c.co.coooevvvvvvee.. 0D i certified
copy of my field notes, Summary of Distributionand Schedule
of Appraisementandmy PlanNo. ..o...oouoeree dated: i

are true and accurate, and my said plan and particulars
conform to the Interfocutory Decree and the requirements

prescribed by section 32 of the Partition Law, No........... of
1977. ’
3. Inallotting LOtNO. i incommon, L have obtained

the written consent of the allottees.

4. 1have demarcated the divided portions on the land by means of
(here state nature of boundary marks whether stakes, boundary
stones, & c., which cannot be easily removed or destroyed.

5. Ihaveinformed the parties present of the returnable date of this
Commission.

6. 1 certify that the said plan, is in conformity with written law [§28,170f1997]
relating to subdivision of land for development purposes.

N.B. - If there are any exceptions to this certificate, for example, if any
Jot depicted in the plan is not in conformity with any written
law relating to the subdivision of land for development
purposes, particulars thereof should be set outas an exception
to the certificate:

Affirmed to/Sworn 10 At on this....... day of........ | L N

Before me,
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ScHEDULE oF APPRAISEMENT
(Section 32)

District Court....,..............

Action No
Plan of Partition No. R e dated

Schedule of Appraisement to accompany Summa:y of Distribution

Lot No
Soil:
Buildings:
Plantations:
Total value of lot
g
Lot No ‘
Soil:
Buildings:
Plantations:
Total value of Jot
‘ saatseon o
Lot No
Soil:
Buildings:
Plantations:
Total value of Jot
e
Lot No
Soil:
- Buildings:
Plantations:
Total value of ot —
; —
Commissioner. |
Dated. .00 day of 19......




8yl

SuMMARY OF DISTRIBUTION

(Section 32)
District COUrt....oovecinvisserremseess ACHON NOweorieiiriisisiicnieeeas
Plan of Partition Dated
© Value Rs.
Lot Allotted to Extent Share of | Each part’s Allotted Shares Total | Value of interest under decree | Compensation
ARP the land share in value
common | value | Value | Value | oflot Soil | Build- | Plan- | Total
lot of soil | of of share | ings | ta-
bulid- | planta- tions
ings tions
Rs. c. |Rs. ¢.| Rs. c. | Rs. ¢ {Rs. c.|Rs. ¢.|Rs. c|Rs. c.| Rs. c
Date Final Payment Comrmissioner




* Name and
addresses of
purchaser.

* Name and
addresses of
purchaser.

** Insert date of
confirmation of
sale,

PARTITION LAW, No. 21 of 1977

CERTIFICATE OF SALE
(Section 46)

Action No. :
‘ In the District Court of..................

. WHEREAS by a decree dated the.............. day ol 19000
entered in the above-styled action it was ordered and decreed that all the
allotment of land and premises in the Schedule (") () hereto fully
described with everything standing thereon, be sold in terms of the
provisions of the Partition Law, No. 21 of 1977, (M ()

‘And Whereas by Order dated the.u..coivsoo. .. day
of ..., M i i, R Licensed
Auctioneer, having been duly appointed Commissioner to carry out the
said sale, commission was accordingly issued to him to sell the said land
and premises (1)(jii) in accordance with the provisions of the said
Partition Law, ) ‘

And Whereas the said Commissioner did after due valuation, notice
and publication in the manner prescribed in the said Partition Law and
inaccordance with conditions prescribed and other orders issued by this
Court putup forsale on the......... T dayof................ 19......... the said
land and premises (') (™) first among the co-owners thereof at the
appraised value thereof ag determined by this court, and there being no
bidders at such sale did immediately thereafter putup the said land and
Ry g Ll LR
i DEING the highest bidder at such
sale became and was declared the purchaser thereof. () (%)

And whereas the said purchaser has duly paid and deposited in
Court the whole of the said purchase money. (%)

And Whereas this Court by its order dated the............... day
af sl L1 19....00..... has duly confirmed the said sale and the said
purchaser has now become entitled to a certificate of sale under the
provisions of Section 46 of the Partition Law., i

Now These Presents witnessthatl........ District Judgeof.......
do hereby certify that all that allotment of Jand and premises in the
Schedulet hereto fully described was duly sold under the provisions of
the Partition Law, No. 21 of.. . 1977, and purchased by the
said¥........... amd in pursuance of the powers thereto vestedin me do
hereby enter of record this Cerlificate of Sale in favour of the
said*.............to the intent and purpose that this Certificate of Sale is
and shall be conclusive evidence of the title of the sald® i o
the said land and premises in the said Schedule hereto fully described
free from encumbrances as CENE®* i day of...................
B enenn By

Schedule (') (+)

Given under my hand and the Seal of this Court on i
Ayl s smva | & ERO——

District Judge.

"




PARTITION LAW, No. 21 of 1977

(1) Where sale in lots has been ordered modify as follows:-

(i)  “first schedule” for “schedule” in paragraph one,
(i) insertthe followingrecital immediately after first paragraph:-
“And whereas it was further ordered by this court that the
said land and premises in the first schedule hereto fully
described be sold in lots asdepictedinPlanNo. ................
dated the .........ccccecnene. day of............... and made by
M sansmain Licensed Surveyor and filed of record
in the above-styled action”.
(iit) insert after the words “land and premises” in the second
paragraph the words “inlots in manner aforementioned”.

(iv) substitute for the words “said land and premises” in the third
paragraph the words “the divided lots in the second
schedule hereto fully described”. i

(v) after the words “the purchaser thereof™” at the end of the third
paragraph insert “or of the particular lot in the second
schedule hereto fully described”. -

(vi) set out description of entire land sold in the first sbhedule
and add description of divided lot in second schedule.
% Say in the Second Schedule where the sale has beenin lots.
(2) Where purchaser is a co-owner, add “the said purchaser being a
co-owner is entitled to credit in a sum of Rs. ..ooevoviereenca
out of the said purchase price and has duly pzud and
deposited in court the balance sum of Rs. .

Form or NoTice Unper SEcTion 69(1)(A)

[section 69(1)(A)]

In the District Court of .....cccvvvvviiiinniininnieninns
AEHONING s
A B evciereiisnnsereneenn. Plaintiff
Vs.
CLBY sssanvssmmisinsintamsy
And others ....coovvvivnvcrccenenns Defendants

You are hereby notified that Action No. .........has beeninstituted in
the District Court of .....ccovevieuvivnnns under the Partition Law for the
partition/sale of the land/lands called .........cccooouu.vennnn.. and situated in
the village/villages of ...........ccc... inthe ............. District.

The court is of the opinion that you should be, or should have been
made a party to the action.

If you claim any interest in the land/lands you are hereby required
toapply by motionin writing on or before........ccevevu ATV Ol sy
19 ....ccccveenieene.. to be added as a party to the aforesaid action, and you
are also hereby required to file your statement of claim if any, and to
comply with the requirements of section 19. You are also hereby
required to file on or before the ............. day of ....ccceens | S

[§28, 17 of 1987]



FPARTITION LAW,  No. 2] of 1977

(whether you file a statement of claim or not) a memorandum
substantially in the Form set out in the Second Schedule to the Partition
Law, nominating in accordance with section 81 of that Law, 4 person
tobe your legal representative for the purposes of the action in the event
of your death pending the final determination of the action.

You are also hereby required, if you are added as a party to the
aforesaid action by the Court, to take notice of the day appointed by
Court on or before which, you are required to file your statement of
claim, if any and to comply with the requirements of section 19,

Signed....ccn.....
Registrar.

finedaviof . .

Form oF MemorANDUM NominaTiNG Legat,
REPRESENTATIVE

[§28,i70f1 997] (section 81)

e S
Action No
sesviinennsn. Plaintiff
Vs.
s Defendant and others
T i, (the Plaintiff/DefendanUClaimam

before the surveyor/Disclosed Party/Party Added by Court/Party seckin g
to be added/substi tuted) hereby nominate:

PRI T vahiiissssiistiosto

as my legal representative for the purpose of the action in the event of
my death before the final determination of this action and I hereby
further request that they be appointed inteh order of the preference
given above as my legal representative for the purposes of the action in
the event of my death as aforesaid.

B Bossvisivisningnmmsas B e consentto the above
appointment.

Signature.
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PARTITION LAW, No. 21 of 1977

L, s iisvmmairsininsiie of ........ceeevnnieee.. being an Attorney-at-
law/Justice of the Peace/Commissioner of Oaths certify that
the above named person having read over and understood the
contents of this memorandum/to whom the contents of this
memeorandum were read and explained by me/placed his signa-

on this......... day of
Signature.
Attorney-at-law/Justice of the Peace./Commissioner of Oaths
20 VTR . | I e S T (e e e
consent to the above appointment.
Signature.
| — T e T being an Attorney-at-

1aw/Just|ce of the Peace/Commissioner of Oaths certify that
the above named person having read over and understood the
contents of this memorandum/to whom the contents of this
memorandum were read and explained by me/placed his signa-

{UTE iN MY PIESCHCE AL .. vvveverecenrevsesessasreens ON RIS i day of
....................... 195

Signature.
Attorney-at-law/Justice of the Peace/Commissioner of Oaths

Signature,
Yo cosvssiponsisssibrgnass e e being an Attorney-at-
law/Justice of the Peace/Commissioner of Oaths certify that
the above named person having read over and understood the
contents of this memorandum/to whom the contents of this
memorandum were read and explained by me/placed his signa-

tUre it MY PrEeSEnce at ... ocvromennnrenes OMENIS i, day of
....................... I cwmamimiams

Signature.
Attorney-at-law/Justice of the Peace./Commissioner of Oaths
STENAIUTE © ooviiunrinnmsensnsassssasorsasnrasess
(Phaintiff/Defendant/Party/Claimant/Necessary party/Added/
Substituted Party)
Lo 3 L .. being an Attorney-at-

law/Justice of the Peace/Commlssmner of Qaths certify that
the above named person having read over and understood the
contents of this memorandum/to whom the contents of this
memorandum were read and explained by me/placed his signa-
ture in My presence at ..o o i on this......... day of

Signature.
Attorney-at-law/Justice of the Peace./Commissioner of Qaths
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PARTITION LAW No. 21 of 1977

[Section 57(1)] FourtH SchEpuLE

Amount of costs
under section
57()(eyina
Partition Action

Rs.
Where the value of the subject-matter of the partition action-
(1) is less than Rs. 3,000 " & m 500
(2) is not less than Rs. 3,000 but less than Rs. 5,000 .. 750

(3) is not less than Rs. 5,000 but less than Rs, 10,000 .. 1,250
(4} is not less than Rs. 10,000 but less than Rs. 50,000 1,750

(5) for lands of the value of Rs. 50,000 and up to
Rs. 100,000 % 2,500

[Section 58] Fiern ScuepuLE

Costs RECOVERABLE BY A REGISTERED ATTORNEY FROM
His CLIENT IN AN ACTION IN THE District Court

Class 1 Class 11 Class I

Where the value of interest claimed is Under Rs. 3,000 | Rs. 5,000
Rs. 3,000 | and under | and under
Rs. 5,000 | Rs. 10,000

L. Conference with client and receiving
instructions to sue, defend or intervene I6 0 .{20 ¢ . 24 0
2. Every necessary attendance on client in
the progress of an action or proceeding 6 0.8 0 . 12 0
3. Every necessary attendance on
Attorney-at-Law 6 0.8 0 . 12 0
4. Every attendance in court-

(a) on returnable date of summons,
notice or other process or
commission, and

(b) for re-issuing summons, notice

or other process or commission 6 0.8 0 . 10 0
5. Drawing plaint, statement of ¢laim,
or petition 80 0 .]a0 o . 48 0
6. Filing plaint, staternent of claim, or petition] 750 .| § o 5 8 0
7. For translating plaint 750 .18 0 .. g 0
8. For every copy of plaint or of a translati
on thereof 2 0.2 o0 . 20

9. For preparing each application for
registration of lis pendens and
duplicate thereof 530.45 0 . 5 0

10. For searching for encumbrances in Land
Registry and for Attomney-at-Law’s
certificate regarding inspection, of entries
in Land Register relating to land or lands

constituting subject matter of action. 20 0 ..]20 O . 20 0
Plus the fee payable to the Land
Registry




PARTITION LAW, No. 21 of 1977

Class I | Class IT Class 11
Where the value of interest claimed 1s Under Rs. 3,000 |Rs. 5,000
‘ Rs. 3.000| and under | and under
| Rs. 5,000 | Rs. 10,000
Rs. ¢ Rs. ¢ Rs. «c.

11. Drawing summons, notice subpoena,
writ, or other process or order of

court, each 20 0 12 0 |2 0
12. Making copy or translation thereof 156 .| 15 .1 50
13." Attending court to support or oppose

all necessary or ordinary applications. 0 0 .j15 . iI5 0
14, Drawing affidavit and fair copy,

per folio* 2°9 .20 20

15. Drawing brief for Attorney at Law

and fair copy, per folio* 2 0 .120 .2 o
16. Examining witnesses preparatory to

trial or for instruction for brief § 0 |10 0 .JI12 D
17. Attending court with Attorney-at-Law

on trial, if cause argued or heard. 20 0 {25 0 .j30 o0
18. Attending court with Attorney-at-Law

on trial, if cause adjourned or postponed. 10 G .. |15 0O .j15 O
19. Attending court without Attorney-at-Law

on trial, and conducting cause. 4 0 .. |5 0 .15 0
20. Attending court without Attorney-at-Law

on trial, if cause adjourned or postponed. 10 0 .. |15 0 .15 0
21. Attending court for an inquiry Half the rates set out in paragraph

17 18, 19 and 20 of this Schedule

22. Where judgment is deferred attending
court to hear it T W |7 & T
23. For drawing interlocutory decree 20 0 .20 0 .j20
24. For drawing final decree 20 0 .. 20 0 .20 0
Plus Rs. 2 for each lot
25. For preparing scheme of distribution 10 0 . (30 0 |40 @
26. For drawing bill of costs ' 12 0o .12 0 .20
27. Attending taxation - 5 0 L |5 0 .}50

Note- (1) Costs in respect of plaint, summons, petition, affidant or notice
or of copies or of translation thereof will be the actual cost of printing, typing
or roneoing. or at the rates indicated in respect thereof in this Schedule
whichever is lower.

(2) Where the valued of the interest claimed is Rs, 10,000 and over the
taxabie charges shall be double those in Class I11.

*A folio to consist of 120 words.
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